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In the United States District Court, for the 
Northern District of California, Southern 
Division 

Civil Action No. 25228-G 


HEARST PUBLICATIONS, INCORPORATED, 
a corporation, 
Plaintiff, 


WS 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT FOR REFUND OF TAXES 
ILLEGALLY COLLECTED 


Plaintiff complains of defendant and for eause 
of action alleges: 

i 

Plamtuf is, and at all times herein referred to 
was, a corporation organized and existing under 
and by virtue of the laws of the State of California 
qualified to, ‘and doing business in the Southern 
Division of the Northern District of California and 
elsewhere, and 1s a citizen of the United States of 
America. 

II. 

Plaintiff is now and for many years last past and 
at all times herein mentioned has been the Owner 
and Publisher of the San Francisco Examiner and 
the San Francisco Call-Bulletin, each of which is 
a daily newspaper, published, printed, sold, ciren- 


United States of America 3 


lated and distributed in the City and County of 
San Francisco, State of [1*] California. 


ne 
This is an action for the recovery of Social Secur- 
ity and Federal Unemployment ‘axes erroneously 
and illegally collected under the provisions of Title 
TIX of the Social Security Act and the Federal Un- 
employment Tax Act, from plaintiff. It 1s brought 
against the United States of America. © ~ 


IV. 


At all times as used herein the term ‘‘ News Ven- 
dor’’ means a person over the age of eighteen (18) 
years who purchased newspapers at wholesale from 
the Plaintiff publisher and resells the same at re- 
tail upon the public streets in the City and County 
of San Francisco, State of California. 


iV. 

Heretofore, and on or about the 9th day of Feb- 
ruary, 1942, the Collector of Internal Revenue for 
the Ist District of California issued and sent to 
plaintiff his Notice and Demand for ‘Tax Due under 
Title IX of the Social Security Act demanding 
payment within ten days from said date of the 
sum of $1,302.01 tax, and interest in the sum of 
$312.48, a total of $1,614.49, alleged to be due for 
the period, January 1, 1937, to December 31, 1937, 
under the provisions of said Act on the assumed 
or alleged earnings of News Vendors selling the 


* Page numbering appearing at foot of page of original certified 
Transcript. 


4 Hearst Publications, Ine. vs. 


San Franeisco Examiner and the San Franeisco 
Call-Bulletin in the City of San Francisco. 


Vir 

Thereafter, and on or about February 14, 1942, 
plaintiff paid said sum to the Collector of Internal 
Revenue for the First District of California and 
at the same time filed its written protest and claim 
for refund of the said sum of $1,614.49. A copy 
of said written protest and claim for refund is 
hereunto attached marked Exhibit ‘‘1’’ and is by 
this reference made a part hereof. Plaintiff in said 
written protest and Gaim for refund [2] stated 
the grounds of said protest and the basis of the 
said claim for refund. 


WIT. 

Thereafter the Commissioner of Internal Rey- 
enne disallowed and rejected the said elatm for 
refund and pursuant to the provisions of Section 
37172(a) (2) of the Internal Revenue Code the Com- 
missioner of Internal Revenue by registered letter 
bearing date July 15, 1945, advised plaintiff that 
said claim for refund was disallowed. -A copy of 
the said letter is hereunto attached marked Hxhibit 
‘2’? and is by this reference made a part hereof. 


Vint, 

‘That the San Francisco Examiner and the San 
Francisco Call-Bulletin, each a daily newspaper, 
for many years last past and at all times herein 
mentioned have been sold at retail on the publie 
streets of the City and County of San Francisco, 
State of California, by news vendors. Said news 
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vendors purchase copies of the San Francisco Ex- 
aminer and the San Francisco Call-Bulletin at a 
wholesale rate per 100 copies and thereafter sell 
said newspapers to buyers thereof at the retail 
sale price of five cents per copy for each copy of 
the daily issue of said newspapers and at the estab- 
lished retail sale price for the Sunday issue of 
said San Francisco Examiner. 


1S. 

At all times herein mentioned the profit to news 
vendors has been and now is the difference between 
the wholesale price per 100 copies and the retail 
sales price per copy charged by said news vendors 
to the purchasers thereof. 


xe. 


In the year 1937 the news vendors joined to- 
gether in an organization and represented to the 
plaintiff that as an organization they desired to 
enter into a contract providing, among other things, 
for the purchase and sale of newspapers in said 
City. [3] 

Thereafter, after negotiations between plaintiff 
and said organization, said parties agreed upon the 
conditions to be incorporated in a contract provid- 
ing, among other things, for the purchase and sale 
of newspapers in said City. Said contract was 
reduced to writing and on or about August 31, 1937, 
was signed by plaintiff, and the said organization. 
of news vendors. A copy of said contract is here- 
unto attached marked Exhibit ‘‘3’’ and is by this 
reference made a part hereof. 
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XI, 


During all of the period of the negotiation of 
the said contract, Exhibit ‘'3’’, and at the time of 
the execution thereof it was the intent and purpose 
of the organization of news vendors and of plaintiff 
to create and maintain as between the news vendors 
and plaintiff the relationship of buyer and seller 
and to establish and maintain the news vendors as 
independent contractors. 


Sar. 


Subsequent to the execution of the said contract, 
Exhibit ‘3°’, and throughout the term thereof, the 
said news vendors and plaintiff construed and im- 
terpreted said contract as establishing as between 
said parties the relationship of buyer and _ seller 
and construed and interpreted the status of the 
news vendors under the provisions of said contract 
as that of independent contracto:s and not other- 
wise. Said parties throughout al! of the terms of 
said contrast acted with the intent anda in the be- 
lief that the said contract would be miterpreted ant 
construed as intended by said parties. 


LSU 


~ Thereafter on January 24, 1939, and May 28, 
1940, and August 31, 1942, and August 28, 1944, 
said parties entered into new contracts. Hach of 
said contraets [43 provide, among other things, for 
the “purehase at wholesale and to the sale at retail 
by said news vendors of newspapers on the streets 
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of the City and County of San Francisco, State of 
California, and are similar in text, with some modi- 
fications, to the contract of August 31, 1937, Exhibit 
3”? but the terms of none of which subsequent 
contracts modified or purport to modify in any 
respect the independent relationship of the parties 
thereto. 
XIV 


During all of the period of negotiation of each 
of the said four contracts subsequent to Exhibit ‘3’ 
and at the time of the execution of each thereof it 
was the intent and purpose of the organization of 
news vendors and of plaintiff to maintain the rela- 
tionship of buyer and seller and to maintain the 
status of said news vendors as independent contrac- 
tors. Said parties during the term of said contracts 
have acted with the intent and in the belief that 
the said contracts would be interpreted and con- 
strued as intended by said parties. 


XV. 


That none of the news vendors selling the San 
Francisco Examiner and/or the San Francisco Call- 
Bulletin, each a daily newspaper, on the streets of 
the City and County of San Francisco, State of 
California, are now and none thereof have at any 
time been employees of plaintiff. Said news vendors 
are now and always have been independent con- 
tractors purchasing from plaintiff newspapers at 
a wholesale price per 100 copies and thereafter 
selling said newspapers at retail to the publie at 
a retail price. 
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That plaintiff neither has nor exercises nor elaims 
to have or exercise any control or any right to 
contro] over the means and methods of said news 
vendors or any of them in the retail sale of said 
newspapers to the public on the public streets of 
the City and County of San Francisco, State of 
California, and said news vendors are responsible 
to plaintiff for the results [5] accomplished in the 
retail sale of said newspapers to the public and on 
the public streets in said City only. 


aay LL. 

That there is no liability of plaintiff under Title 
IX of the Social Security Act for the sum of 
$1,302.01 tax, and interest in the sum of $312.48, 
a total of $1,614.49, or any other sum, upon the 
assumed or alleged earnings of news vendors sell- 
ing the San Francisco Examiner and/or the San 
Irancisco Call-Bulletin in the City and County of 
San Francisco, State of California, for and during 
the period, January 1, 1937, to December 31, 1937. 


Bev II. 

No part of the sum of $1,614.49 claimed by plain- 
tiff as a refund as alleged in Paragraph VI hereof 
has been repaid, nor has the same or any thereof 
been credited upon the admitted liability for Social 
Security and/or Federal Unemployment Tax of 
plaintiff and the whole thereof, together with in- 
terest thereon as allowed by law is wholly due 
and owing from defendant to plaintiff and unpaid. 

Wherefore, Plaintiff demands judgment against 
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defendant for the sum of $1,614.49, interest and 
costs. 
Count II 


I. 

Plaintiff realleges as though set out herein in full 
all of the allegations of Paragraphs I, IJ, II, 
ive Vii eX, X, XI, XT, NIU, XTV and XV 
of Count I of this complaint. 


LT: 


Heretofore, and on or about the 23rd day of 
January, 1943, the Collector of Internal Revenue 
for the First District of California, issued and sent 
to plaintiff his Notice and Demand for Tax Due 
Under Title IX of the Social Security Act, de- 
manding payment within ten days from said date 
of the sum of $2,048.41 tax, and interest in the 
sum of $423.06, a total of $2,531.47, alleged to 
be due for the period, January 1, 19388, to Decem- 
ber 31, 1939, under the provisions of said Act on 
the assumed or alleged earnings of news vendors 
selling the San Francisco Examiner and the San 
Francisco Call-Bulletin in the City of San Fran- 
cisco. 

LL, 

Thereafter and on or about the 22nd day of 
January, 1943, plaintiff paid said sum to the Col- 
lector of Interna] Revenue for the First District 
of California and at the same time filed its written 
protest and claim for refund of the said sum of 
$2,531.47. A copy of said written protest and claim 
for refund is hereunto attached marked Exhibit 
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‘4’? and is by this reference made a part hereof. 
Plaintiff in said written protest and claim for re- 
fund stated the grounds of said protest and the 
basis of the said claim for refund. 


Iie 


That there is no liability of plaintiff under the 
Social Security Act for the sums of $2,048.41 tax, 
and interest in the sum of $483.06, a total of 
$2,531.47, or any other sum, upon the assumed or 
alleged earnings of news vendors sciling the San 
Francisco Examiner and/or the San I‘ranciseo Call- 
Bulletin in the City and County of San Francisco, 
State of California, for and during the period, Jan- 
uary 1, 1938, to Deeember 31, 1958. 

ve 

No part of the sum of $2,531.47, claimed by 
plaintiff as a refund as alleged in Paragraph VI 
hereof has been refunded nor has the same or any 
thereof been credited upen the admitted liability 
for Social Security or Federal Unemployment Ihn- 
surance Tax of Plaintiff and the whole thereof, te- 
gether with interest thereon as allowed by law, 
wholly due and owing from defendant to plaintiff 
and unpaid. 


1S 


Wherefore, plaintiff demands judgment against 
defendant for the sum of $2,531.47, inie:e:t and 
costs. [7] 

: Count IIT 

ie 


Plaintiff. realleges as though set out herein in full 
all-of the aHegations of Paragraphs I, LI, LI, IV, 


United States of America 11 


aioe X, XI, XII, XIII, XIV and XV of 
Count I of this complaint. 


JO, 


Heretofore, and on or about the 2ud day of Feb- 
ruary, 1945, the Collector of Internal Revenue for 
the First District of California issued and sent to 
plaintiff his Notice and Demand for Tax Due 
Under Title IX of the Social Security Act, de- 
manding payment within ten days from said date 
of the sum of $1,765.59 tax, and interest in the sum 
of $422.17, a total of $2,187.76, alleged to be due 
‘for the calendar vear 1940,’’ under the provisions 
of said Act on the assumed or alleged earnings of 
News vendors selling the San Francisco Examiner 
and/or the San Francisco Call-Bulletin in the City 
of San Francisco. 

WOE 

Thereafter, and on or about the 12th day of Feb- 
ruary, 1945, plaintiff paid said sum to the Collec- 
tor of Internal Revenue for the First District of 
California and at the same time filed its written 
protest and claim for refund of the said sum of 
$2,187.76. A copy of said written protest and claim 
for refund is hereunto attached marked Exhibit 
‘5? and is by this reference made a part hereof. 

Plaintiff in said written protest and claim for 
refund stated the grounds of said protest and the 
basis of the said claim for refund. 


Ty. 


That there is no liability of plaintiff under the 
Social Security Act for the sums of $1,765.59 tax, 
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and interest in the sum of $422.17, a total of 
$2,187.76, or any other sum, upon the assumed or 
alleged earnings of news vendors selling the San 
Francisco Examiner and/or the San Francisco Call- 
Bulletin in the [8] City and County of San Fran- 
eisco, State of California, for and during ‘‘the 
calendar year 1940.’’ 


V. 


No part of the sum of $2,187.76, claimed by 
plaintiff as a refund as alleged in Paragraph VI 
hereof has been refunded nor has the same or any 
thereof been credited upon the admitted liability for 
Social Security or Federal Unemployment Insur- 
anee Tax of Plaintiff and the whole thereof, to- 
gether with interest thereon as allowed by law, is 
wholly due and owmg from defendant to plaintiff 
and unpaid. 

Wherefore, plaintiff demands judgment against 
defendant for the sum of $2,187.76, interest and 
costs. 

That by reason of the premises, plaintiff is en- 
titled to judgment against defendant for the aggre- 
gate sum of $6,333.72, together with interest as 
prayed in each cause of action hereinabove pleaded, 
as provided by law; for costs of suit, and for such 
other relief as to the Court may scem meet and 
just. 

Dated, San Franeisco, California, October 11, 
1945, 

FINK & KEYSTON, 
By /s/ GROVE J. FINK, 
Attorneys for Plaintiff. [9] 
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State of California, 


City and County of San Franciseco—ss. 


Clarence R. Lindner, being first duly sworn, de- 
poses and says: 


That he is Vice-President of Hearst Publications, 
Incorporated, the plaintiff named herein; that he 
has read the above and foregoing Complaint and 
knows the contents thereof; that the same is true 
of his own knowledge, except as to those matters 
stated on information and belief, and as to those 
matters he believes them to be true. 


/3/ CLARENCE R. LINDNER. 
Subseribed and sworn to before me this 11th day 
of October, 1945. 


[Seal] /s/ KATHARINE T. MeDONNELL, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed] Filed Oct. 11, 1945. [10] 


Note 


The exhibits attached to the complaint are iden- 
tical with exhibits offered in evidence. The follow- 
ing table shows the exhibit number in the complaint 
and the corresponding exhibit number of the same 
document as introduced in evidence. 


Exhibit Number Plaintiff’s Exhibit 
In Complaint Number in Evidence 
Wo eo ai 
2 Eee 22 
MIN 220.0. ot 4 
dS | PRMnnreEIN OCR 23 
OU ge tsecsnttacsceccecesatecce eee 24 
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District Court of the United States for the Northern 
District of California, Southern Division 


Civil Action File No. 25228-G 


HEARST PUBLICATIONS, INCORPORATED, 
a Corporation, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


SUMMONS IN A CIVIL ACTION 


To the above named Defendant : 

You are hereby summoned and required to serve 
upon Messrs. Fink & Keyston, plaintiff’s attorneys, 
whose address is: 1018 Hearst Building, San Fran- 
cisco, Calif., an answer to the complaint which is 
herewith served upon you, within 60 days after 
service of this summons upon you, exclusive of the 
day of service. If you fail to do so, judgment by 
default will be taken against you for the relief de- 
manded in the complaint. 


[Seal of Court] 
C. W. CALBREATH., 
Clerk of the Court. 
By Wat. J. CROSBY, 
Deputy Clerk. 
Date: Oct. 11, 1945. [12] 
[Endorsed]: Received Oct. 16, 1945 U. S. Mar- 
shal’s Office, San Francisco, Calif., Civil 26746. 
Filed Oct. 18, 1945, C. W. Calbreath, Clerk. 


Uimited States of America in) 
[Title of District Court and Cause. ] 
ANSWER 


For answer to the complaint herein, the defend- 
ant states as follows: 


1. Defendant admits the allegations of para- 
graphs I, II and VIT of Count I and paragraphs 
III of each of Counts IT and ITI of the eomplaint. 


2. Defendant denies the allegations of para- 
graphs XV, XVI and XVII of Count I and para- 
evaphs TV and V in each of Counts IT and III of 
the complaint. 


3. Defendant has no knowledge or information 
sufficient to form a belief as to the truth of the alle- 
gations in paragreplis IV, TX, XI, XII, XIIL and 
XIV of Count I of the complaint and therefore 
denies every allegation therein. 


4, Answering paragraph V of Count I and para- 
graph IT in each of Counts IT and III of the com- 
plaint, defendants admits the allegations thereof, 
excent that defendant denies that the tax therein 
referred to was based on the assumed or alleged 
earnings of news vendors selling the San F ‘ancisco 
Examiner and the San Franciseo Call-Bulletin in 
the City of San Francisco, and alleges that said tax 
was measured by the remuneration received by said 
vendors as employees of the plaintiff in the sale of 
said newspapers. 


5. Answering paragraph VI of Count I of the 
complaint, [13] defendant admits the allegations 
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thereof, except with respect to the date of Febru- 
ary 14, 1942, therein referred to, which is denied 
and is alleged to be February 16, 1942. 


6. Answering paragraph VIIT of Count I of 
the complaint. defendant admits the allegations of 
the first sentence thereof and denies the allegations 
of the second sentence thereof. 


7. Answering paragraph X of Count I of the 
complaint, defendant admits that Exhibit ‘‘3” to the 
complaint is a true copy of a document executed by 
the persons whose signatures are subscribed thereto, 
but denies every other allegation therein. 


8. Answering paragraph I in each of Counts IT 
and III of the complaint, defendant incorporates 
by reference its answer to the paragraphs of the 
complaint therein referred to. 


Wherefore, defendant prays that judgment be 
entered against plaintiff for costs and all other 
proper relief. 

/s/ FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 


[Endorsed]: Filed Jan. 15, 1946. [14] 
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District Cowt of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Califor- 
nia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Monday, the 28th day of January, in the year of 
our Lord one thousand nine hundred and forty-six. 


Present: The Honorable Louis E. Goodman, 
District Judge. 


No. 25228-G 


HEARST PUBLICATIONS, INC., ete., 
VS. 
UNITED STATES OF AMERICA, 


No, 25229-G 
HAs! PUBLICATIONS, INC., ete. 


vs. 


UNITED STATES OF AMERICA. 
Minute Order January 28, 1946 


ORDER CONSOLIDATING CASES No. 25228-G 
AND 25229-G FOR TRIAL 


The two above-entitled cases came on regularly 
this day for hearing of motion to set for trial in each 
ease. After hearing G. D. Keyston, Esq., attorney 
for plaintiff, and E. Bonsall, Esq., Assistant U. S. 
Attorney, it is Ordered that said cases be consoli- 
dated for trial on March 28, 1946 (Court). [15] 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 


Civil No. 25228-G 


HEARST PUBLICATIONS, INCORTG 
RATED, a Corporation, 
Plaintiff, 
vs. 


UNITED STATES OF AMERICA, 
Defendant. 


MOTION FOR JUDGMENT ON THE 
PLEADINGS 


The defendant respectfully moves the Court that 
judgment be entered in favor of the defendant and 
against the plaintiff in the above-entitled cause, for 
the reason that the complaint in said cause does 
not state a claim upon which relief can be granted. 


/s/ FRANK J. HENNESSY, 
United States Attorney. 


/s/ W. &. LICKING, 
Assistant United States Atty., 
Attorneys for Defendant. 


[Endorsed]: Filed Mar. 22, 1946. [16] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Califor- 
ma, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Thursday, the 28th day of March, in the year of 
our Lord one thousand nine hundred and forty-six. 


Present: The Honorable Louis E. Goodman, 
District Judge. 


No. 25228-G, No. 25229-G 


HEARST PUBLICATIONS, INC., 
vs. 
THE UNITED STATES OF AMERICA. 


No. 25230-G, No. 25231-G 
THE CHRONICLE PUBLISHING CO., 


Vs. 


THE UNITED STATES OF AMERICA. 


Minute Order March 28, 1946 


ORDER CONSOLIDATING FOUR CASES 
FOR TRIAL 


These cases came on regularly this dav for trial 
before the court sitting without a jury. Grove Fink, 
Esq., was present on behalf of the plaintiff. and 
Mr. Ladar appeared on behalf of the Newspaper and 
Periodical Vendex’s Union as amicus curiae for the 
plaintiff. Arthur L. Jacobs, Esq., and Wilham Lick- 
ing, Esq., were present on behalf of the defendant, 
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and Clarence Linn, Esq., appeared on behalf of the 
Attorney General of the State of California as ami- 
eus curiae. On motion of Mr. Fink, the four cases 
were ordered consolidated for the purposes of this 
trial. Mr. Jacobs made a motion for judgment on 
the pleadings on which a ruling was withheld. After 
opening statements by Mr. Fink and M1. Jacobs, the 
case proceeded to trial. Eugene F. Bitler and Wil- 
liam Parish were sworn and testified on bebalf of 
the plaintiff, and the plaintiff introduced Plain- 
tiff’s Exhibits Nos. 1 to 45, inclusive, which were 
adinitted into evidence. The defendant introduced 
Defendant’s Exhibit A, which was admitted into 
evidence. Ordered that said cases be continued until 
March 29, 1946, for further trial. [17] 


In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 


Civil Aetions Nos. 25229-S and 25228-G 


HEARST PUBLICATIONS, INCORPO- 
RATED, a Corporation, 
Plaintiff, 
vs. 
UNITED STATES OF AMERICA, 
Defendant. 


MOTION FOR JUDGMENT 


The defendant respectfully moves the Court for 
judgment in favor of the defendant for the reasons 
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that under the pleadings, the evidence and the law: 

1. The services performed by the plaintiff’s news 
vendors were performed in the employment of the 
plaintiff within Sections 801, 804, 811 (b), 901 and 
907 (c) of the Social Security Act, and within Sec- 
tions 1400, 1410, 1426 (b), 1600 and 1607 (c) of the 
Internal Revenue Code. 

2. The news vendors engaged in the sale of the 
newspapers published by the plaintiff were the em- 
ployees of the plaintiff. 

3. The determination of the Commissioner of 
Internal Revenue that the plaintiff’s news vendors 
were its employees is presumptively correct and 
the plaintiff has failed to rebut that presumption. 

4. he plaintiff has the burden of proving that 
the plaintiff’s news vendors were independent con- 
tractors, which burden it has failed to sustain. 

5. The taxes in question were legally assessed 
and lawfully collected. 

6. The plaintiff has failed to prove a cause of 
action against the defendant. [19] 

7. The record does not contain any substantial 
evidence to support findings of fact and conclusions 
of law and judgment in favor of the plaintiff and 
against the defendant. 

8. The defendant is entitled to judgment dismiss- 
ing plaintiff’s complaints. 

9. The plaintiff is not entitled to refund of any 
taxes imposed by Section 801 of the Social Secur- 
ity Act and Section 1400 of the Internal Revenue 
Code, since there is no statement in the elaim for 
refund of such amount or proof upon the trial that 
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such taxes were repaid to the employees with re- 
spect to whom the taxes were imposed or that the 
plaintiff has the written consent of such employees 
for such refund. 
/s/ FRANK J. HENNESSY, 
United States Attomey, 
Attorney for Defendant. 
By /s/ WILLIAM E. LICKING, 
Assistant United States 
Attorney. 


[Endorsed]: Filed April 2, 1946. [20] 


District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Monday, the 29th dav of July. in the year of our 
Lord one thousand nine hundred and forty-six. 


Present: The Honorable Louis E. Goodman, 
District Judge. 


[Title of Causes. ] 
Minute Order of July 29, 1946 
ORDER SUBMITTING CASES 


The four above-entitled cases came on regularly 
this day for submission. On motion of Mr. Colvin, 
Assistant U. 8S. Attorney, it is Ordered that each of 
said cases be submitted. [21] 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the District Court of the 
United States for the Northern District of Cali- 
fornia, Southern Division, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Thursday, the 2nd day of January, in the year 
of our Lord one thousand nine hundred and forty- 
seven. 


Present: The Honorable Louis EK. Goodman, 
District Judge. 


[Title of Causes. ] 
Minute Order January 2, 1947 


ORDER THAT JUDGMENT BE ENTERED 
FOR DEFENDANT IN ALL FOUR CASES 
UPON FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW TO BE PRESENTED 


The four above-entitled cases heretofove having 
been tried before the Court sitting without a jury 
and submitted to the Court for consideration and 
decision, and the same having been fully consid- 
ered, it is Ordered that judgment be entered for 
defendant in all four cases upon findings of fact 
and conclusions of law to be presented in accord- 
ance with the written opinion filed on this date. [22] 
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In the Southern Division of the United States 
District Court for the Northern District of 
California 

No. 25228, No. 25229 
HEARST PUBLICATIONS, INCORPORATED, 


a corporation, 
Plaintiff, 
VS. 
UNITED STATES OF AMERICA, 
Defendant. 


No. 25230, No. 25231 


THE CHRONICLE PUBLISHING COMPANY, 
a corporation, 
Plaintiff, 
Vs. 


UNITED STATES OF AMERICA, 
Defendant. 


Fink & Keyston, 1018 Hearst Building, San 
Francisco, California, Attorneys for Plaintiff. 


Frank J. Hennessy, United States Attorney; 
Wilham E. Licking, Assistant United States At- 
torney, San Francisco, California; Douglas W. 
McGregor, Assistant Attorney General; Andrew D. 
Sharpe and Arthur L. Jacobs, Special Assistants 
to the Attorney General, Washington, D. C., 
Attorneys for Defendant. 
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S. A. Ladar, 111 Sutter Street, San Francisco, 
California, Attorney for Newspaper & Periodical 
Vendors and Distributors Union No. 468, Amicus 
Curiae. 


OPINION 
Goodman, District Judge. 


By these four actions, consolidated for trial, 
plaintiff newspaper publishers seek refund of in- 
surance contributions and unemployment taxes 
collected from them, for taxable periods within the 
years 1937-1940, upon the compensation received 
by vendors of their publications on the streets of 
the City of San Francisco who, it is claimed by 
plaintiffs, were not their employees. The single 
issue to be here determined is the status of these 
vendors during that period. If their relationship to 
plaintiffs was one of employment within the pur- 
port of the applicable statutes, (Social Security 
Act, Title VIII and Title IX, 42 USCA Sec. 1001- 
1100; Federal Insurance Contributions Act, 26 
USCA Int. Rev. Code, Sec. 1400-1482; Federal Un- 
employment Tax Act, 26 USCA Int. Rev. Code, 
Sections 1600-1611) the taxes were properly im- 
posed; otherwise not. 


The Facts 


Plaintiffs are owners and publishers of daily 
newspapers circulated primarily in San Franeisco; 
a substantial portion of this circulation is effected 
through street sales by the news vendors whose 
status is here in issue. During all of the period 
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here involved, (1937-1940) except from April, 1937 
to August, 1957, plaintiff publishers and their ven- 
dors were governed in their relationship by sue- 
cessive written contracts between the San Franciseo 
Newspaper Publishers’ Association, as the pub- 
lishers’ ‘representatives, and the Newspaper and 
Periodical Vendors’ and Distributors’ Union No. 
468 representing the vendors. (The latter is a labor 
union chartered by the American Federation of 
Labor.) Three sueh written contracts were nego- 
tiated during the pertinent taxable period, in [23] 
1937, 1939 and 1940. However, all the contracts are 
admittedly similar in such of their terms as are 
here material. And althongh there was no written 
agreement between publishers and vendors from 
April 1937 to August 1937, their relationship was 
akin to that established by the succeeding written 
contracts, except for the exercise of a greater degree 
of control by the publishers over activities of the 
vendors in matters which were thereafter settled 
by the terms of the negotiated contraets. 

The faets bearing on the relationship between 
publishers and vendors as fixed by contract and as 
appearing from their actual operations during the 
period here involved are these: 

The vendors were engaged by the publishers to 
sell newspapers at particular street locations. Prior 
to 1939, such vendors would apply directly to the 
publishers for assignment to any vacant street 
eorner. -After 1939, the union contracts required 
that vendors be selected by the publishers from a 
list: of available vendors furnished them on request 
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by the vendors’ union. The street sales locations 
were situated at corners characterized as full time 
corners, part time corners, special wrapped edition 
corners and special event corners. (There were also 
roving vendors called bootjackers who sell papers at 
Jarge.) Such locations were designated, limited, 
changed, discontinued or re-established entirely at 
the publishers’ discretion and in order to coincide 
with changing public demand. Prior to the first 
eontract of August 1937, the services of a vendor 
were terminable at the will of the publisher. There- 
after, a vendor once engaged to sell at a particular 
location, was entitled by cach of the successive con- 
tracts, to man that location so long as it was main- 
tained by the publisher, unless there should arise 
just cause for the discontinuance of further de- 
liveries of papers to him (e.g. drunkenness, failure 
to appear for work, etc.) or for his transfer from 
one location to another, in which event the publisher 
was entitled to effect such discontinuance or trans- 
fer. If a vendor felt that his contract to sell at a 
partienlar location had been unjustly discontinued 
by the publisher,—that is, without cause,—he could 
have the matter submitted to and determined by ar- 
bitration. 

The publishers fixed the so-called ‘‘retail’’ price 
at which the papers were to be sold publicly as well 
as the so-called ‘‘wholesale’’ price, which was the 
amount charged the vendors for papers delivered 
them for sale. Once fixed, these prices remained 
constant for the duration of the union contract then 
in foree. The difference between the ‘‘wholesale’’ 
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and ‘‘retail’’ price established bv the publishers was 
the vendor’s profit. But in addition thereto, he was 
guaranteed by contract a minimum weckly profit. 
The papers which he did not sell, he was privileged 
to return to the publisher and received credit there- 
for. 

Within certain limits prescribed by contract, the 
publisher fixed for the various types of corner, the 
days and hours of sale, which were established to 
coincide with news releases, the public’s reading 
habits and its concentration at particular locations 
at particular periods. 

As each edition left the press, the papers were 
delivered to the vendors at their corners by em- 
ployees of the publishers called ‘‘wholesalers.’’ The 
quantity delivered did not rest in the vendor’s dis- 
cretion, but depended on what it was estimated the 
vender, during the selling period, could dispose of 
at his location. And disagreement as to the number 
of papers the vendor should take appeared to be a 
matter for settlement between the publisher and the 
union. 

Prior to August 1937, the wholesaler gave orders 
to the vendors in matters connected with the per- 
formance of their duties and disciplined them for 
failure to comply. But after August 1937, the 
wholesalers exercised little direct control over the 
vendors, although they did make suggestions, ob- 
served the conduct of the vendors and reported 
misfeasances to the publisher. Their chief [24] 
function was to deliver papers to the vendors at 
each .cdition time, survey their particular district 
between editions to see if more papers were needed 
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at a particular sales location, or if surplus papers 
should be transferred from one to another location. 
However, in case a wholesaler observed conduct of a 
vendor warranting dismissal, the evidence shows 
that the wholesaler would check-in the vendor be- 
fore the end of the day’s selling period. But any 
disciplining of news vendors, short of discontinu- 
ance of sales to them, was affected by union repre- 
sentatives. 

In their sales to the public, the vendors were 
required to sell complete newspapers only, with 
sections in such order as was designated by the 
publishers. They were free to offer the papers for 
sale as they saw fit, except that they were expected 
to be at their corners at press release time, to stay 
there during the sales period, to be able to sell 
papers and to take an interest in selling papers. 

The vendors had no expenses to bear and as- 
sumed no business risks except the risk of loss of 
papers delivered to them for sale and -charged 
against them. They provided their own transpor- 
tation to and from their sales locations. Some em- 
ployed substitutes. They were not prohibited from 
selling non-competitive publications and other ar- 
ticles along with their newspaper sales, and some 
so did. (In 1937-1940 about 1/6 of the approximate 
650 vendors were selling other articles and non- 
competitive publications. ) 

The vendors were not required to submit any 
form of report. There were no conferences or sales 
meetings which they were obliged to attend, nor was 
it necessary that they report to the publishers’ 
premises for any purpose. 
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All advertising placards and display stands or 
racks were provided by the publisher and the ven- 
dors were forbidden to place anything on such 
stands or racks except newspapers. 

In all of the contracts there was contained a 
clause declaring it to be the intent of the parties 
to maintain the relationship of seller and buyer 
between publisher and vendor and not an employer- 
employee relationship. The clause was inserted at 
the insistance of the publishers, the vendors agree- 
ing because their primary concern was their eco- 
nomie betterment. They were disinterested in the 
designation of their status. They were also of the 
belief that in any event, their relationship with the 
publisher would not legally be regarded as that of 
employer-employee. 


Discussion 


The Federal Social Seeurity Statutes (1) do not 
themselves define the terms ‘employment,’’ ‘‘em- 
ployer,’’ or ‘‘employee’’ beyond stating generally 
that the term ““employment’’ means any service per- 
formed by an ‘‘employee’’ for his ‘‘employer.’’ The 
interpretive regulations of the Treasury Depart- 
ment (2) adopt as their criteria the indicia of the 
employment relationship established by the common 
law. The regulations do not,—no more than does 
the common law,—*adopt any test factor or factors 
as complete proof of the presence or absence of the 
employment relationship. They and the common 
law which they follow, have left ample room within 


*Restatement of the law of Ageney C.7, see. 220. 
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the pattern they have set, for extensive or restric- 
tive development through the judicial mterpretive 
process, to meet changing and varying eireum- 
stances. 


(1) Social Seeurity Act, 42 USC 1107, 1011. 
Federal Insurance Contributions Act, 26 USC 
1426 (b) 
Federal Unemployment Tax Aet 26 USC 
1607 (¢) 

Cee tress, Reg. 91 Ait. 3; Treas. Reg. 90 Art. 205; 
Treas. Reg. 106, Sec. 402.204; Treas. Reg. 107 
See. 403.204. 


This seems clear to me, because it is evident from 
a study of the decisions interpreting the term ‘‘em- 
ployment”’ in Social Security legislation, that, by 
and large, many courts essentially adhere to com- 
mon law doctrines in reaching a desired result, 
while at the same time they ostensibly repudiate 
these doctrines in favor of newer and yet incom- 
pletely defined precepts. 

The plaintiffs, pointing to the Treasury Depart- 
ment’s interpretative regulations and to language 
used in federal and state court decisions, insist that 
common law tests control; wherefore, they argue, 
there is no employment relationship here present. 
In substantiation they point to factors in each ease 
which, under common law principles, are ‘‘indieia”’ 
(but indicia, alone) of an independent contract re- 
lationship. 

The United States contends that common law 
tests are not controlling, developed as they were in 
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connection with the imposition of vicarious liability 
in tort and for other unrelated purposes. It ad- 
vances the doctrine that in view of the broad hu- 
manitarian objectives of the national social security 
laws, the term ‘‘employment’’ as there used must 
be interpreted to refer to any service relationship 
not incidental to the pursuit of an independent 
ealling. 

The United States relies upon the theme de- 
veloped in the case of National Labor Relations 
Board v. Hearst Publications, Inc. 322 U. 8. 111. 
There, a finding of employment, in the case of news- 
paper vendors, by the National Labor Relations 
Board, within the meaning of National Labor Re- 
lations Act, entitling the vendors to collective bar- 
gaining rights, was not disturbed because it had 
‘warrant in the record’’ and a “‘reasonable basis 


in law.’’ 


In the course of its opinion, however, the 
Supreme Court, in tacit approval of such finding, 
declared that m remedial federal legislation of the 
character there under consideration, the term ‘‘em- 
ployment’’ covered a wider field than would be the 
case if common law principles were strictly adhered 
to; but that, nevertheless, 1t did not embrace within 
itself all ‘‘persons who may perform services for 
another or to ignore entirely legal classifications 
made for other purposes;’’ and that, interpreting 
the term in the light of the statutory objectives, ‘‘it 
eannot be irrelevant that the particular workers in 
these cases are subject, as a matter of economic 
fact, to the evils the statute was designed to eradi- 
eate and that the remedies it affords are appropriate 
for preventing them or curing their harmful ef- 
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fects in the special sitnation.’’ This language, ap- 
parently, strikes the keynote of the Government’s 
position that all persons performing services for 
others not in the pursuit of an independent calling 
are employees within the remedial legislation. It 
is obviously assumed that all such workers are 
peculiarly subject to the hazards of unemployment 
and old age indigency. (It is significant that, while 
propounding this legal the doctrine, the Govern- 
ment also finds comfort in the contention that such 
persons really were employees even under common- 
law standards.) 

The language of the Supreme Court does not, in 
nly opinion, demonstrate the broad principle con- 
tended for by the Government. Undoubtedly it is 
true that the intent of Congress was to provide for 
the general welfare through the establishment, im 
advance, of a provident fund for the needy worker 
by a system of taxation. Whether or not the gen- 
eral welfare, however, will be advanced, retarded 
or perhaps defeated by the Government-contended 
construction of the comparatively unabstruse term 
‘employment so as to included persons who here- 
tofore have always been regarded as independent 
contractors, is primarily a political, social and eco- 
nomic question for lawmaking rather than law in- 
terpreting.* And until Congress has spoken ex- 
pressly to inelude sueh persons, it seems more con- 


*It could be argued that the general welfare as 
well as that of the aged and unemployed would be 
hampered if, by too broad classification, the burden 
of taxation upon the employer class would reach 
beyond its capacity to absorb the load or pass it on. 
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sonant with established principles of judicial statu- 
tory construction to hold that the term ‘‘employ- 
ment’’ should properly be interpreted in a realisti- 
eally practical sense, according to estabhshed eom- 
mon law doctrines; in favor, however, of the em- 
ployment relationship in doubtful cases, because of 
the remedial nature of the statutory objeetives. 
This seems to be the real, underlying motif of all 
the federal and state deeisions,—including that of 
the Supreme Court—whieh have so far dealt with 
the problem of cataloguing particular factual situa- 
tions either within or without the employment re- 
lationship. 

I’'rom these various decisions there evolves at 
least one principle,—determinative of this eause in 
favor of the employment status,—entirely reeon- 
cilable with established common law doctrines as 
developed and grown to meet new situations, and 
with the remedial objectives of social security leg- 
islation, and which is, at the same time realistically 
praetieal. That is, that any person is an employee 
within the meaning of social seeurity legislation 
who is engaged as a means of livelihood in regu- 
larly performing personal services which (1) con- 
stitute an integral part of the business operations 
of another; (2) are not incidental to the pursuit 
of a separately established trade, business or pro- 
fession,—involving in their performance capital in- 
vestment and the assumption of substantial finan- 
celal risk, or the offering of similar services to the 
publie at large; and (3) are subject to a reasonable 
measure. of general control over the manner and 


ae taf 
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means of their performance. Mateovich v. Anglim, 
134 F. 2d 834 (9th Cir. 1943.); General Wayne 
Inn. v. Rothensises, 47 Fed. Supp. 391 (D.C. Penn. 
1942); Stone v. U. S. (D.C. Penn. 1943) 55 Fed. 
Supp. 230; United States v. Vogue, Inc. (4th Cir. 
nO@emi45 . 2d 609; Lakie, Inc. v. U.S.A. (D.C. 
Mich. Feb. 2, 1946); United States v. The Whole- 
sale Oil Co. 154 Fed. 2d 745 (1946 10th Cir.) ; Twen- 
tieth Century Lites, Inc. v. California Department 
of Employment (Apr. 1946) 28 A.C. 67; Deecy 
Products Co. v. Welch (1st Cir. 1941) 124 F. 2d 
592; Jones v. Goodson (10th Cir. 1941) 121 F. 2d 
176. 
Whether, absent any of the foregoing factors, 
the employment status may still be found, is not 
germane to the case here under consideration, (since 
it will be shown that all such factors are present). 
Tt presents a problem better left to future solution 
through the evolutionary judicial process of imeln- 
sion and exclusion. Sufficient to this case it is that 
the persons whose status is to be determined come 
well within the term ‘‘employee”’ es the decisions 
have so far reconcilably defined those factors which, 
when appearing in combination, establish the em- 
ployment relationship in Social Security legisla- 
tion. a 
It is, however, relevant to observe that wherever 
in the interpretation of Social Security legislation 
the employee status has been rejected in favor of 
the independent contractor or non-employment re- 
lationship, it has been on the basis of either the 
presenee of a separate,—albiet imterdependent,— 
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trade business, or profession involving capital out- 
lay and the assumption of substantial business risks, 
or the offering of like services to the public in 
general,—or of the absenee of any right of control 
over the manuer and means of performance; or of 
both the presence of the former and the absence of 
the latter factor. Umited States v. Aberdeen Aerie 
No. 24, 148 F 2d 655 (9th Cir. 1945) ; United States 
v, Suk, 155 Fed. 2d 356 (1946 10th Cir.) ; Nevin v. 
Rothensies, 8 Fed. Supp. 460 (Pa. 1945); Ridge 
Country Club v. U.S. 135 F 2d 718 (7 Ciragda)- 
Anglim v. Empire Star Mines Co. 129 Fed. 2d 914 
(9th Cir. 1942); Briggs v. California Employment 
Commission (1946, Apr.) 28 A.C. 61; Glen v. Beard 
(GCCA) 141 Fed. 2d 376; Texas v. Higgins (2 
CCA) 118 Fed. 2d 636; Indian Refining Co. v. 
Dallman (7 CAA) 119 F. 2d 417; William yv. U.S. 
(7th CCA) 126 Fed. 2d 129; U.S. v. Griswold, 1 
CCA) 124 F. 2d 599; Hirsch v. Rothensies (D.C. 
Pa.) 56 F. Supp. 92; Los Angeles Athletic Club v. 
U.S. (D.C. Cal.) 54 F. Supp. 702; Spillman v. 
Smith (7th Cir.) 147 Fed. 2d 727; Gulf Oil Comp: 
v. U.S. 57 FE. Supp. 376; Nevin v. Rothensies (D.C. 
Pa.) 58 F. Supp. 460; Emard v. Squire (D.C. 
Wash.) 58 F. Supp. 281. [27] 

It may be, therefore, that ultimately the em- 
ployee status in service relationships of doubtful 
nature will be made to depend on the absence of 
such a separate business or calling and on the pres- 
ence of some degree of control over the manner 
and means of performance of the services. In fact, 
it seems reasonable to regard persons earning their 


Umited States of America 37 


livelihood performing services for others, who have 
no established business or profession of their own 
and who are, in the performance of such services, 
subservient to the will of others, to be singularly 
subject to the hazards of unemployment and needy 
old age. On the other hand, those protected by 
eapital reserve or equipped with the enterprising 
characteristics of a free agent, are more favorably 
endowed with what it takes to combat their own 
economic ills. A definitive limitation of the term 
‘‘employment’’ along such lines, it seems to me, 
would more certainly fit into the commonly under- 
stood differentiation between persons employed by 
others and those self-employed, than that proposed 
by the Government. It also would be entirely cou- 
sonant with traditional common-law precepts as 
they have been developed to meet a changing life 
picture. On the other hand, the extension of the 
term ‘‘employment”’ to the degree proposed by the 
Government and the inclusion not only of persons 
of doubtful status, but persons as well who have 
always been considered independent contractors,— 
in law and in practice,—on the basis that such per- 
sons are, as an economic fact, subject to the evils 
intended to be remedied, is more indicative of ju- 
dicial legislation than of the interpretation of legis- 
lative intent. Im any event it is not of immediate 
importanee here what eventual outer boundaries 
are to be placed around the definition of the term 
eniployment. For here, the vendors were perform- 
ing personal services constituting an integral part 
of the business operations of the employer, were 
not pursuing any separate trade business or pro- 
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fession involving capital outlay, the assumption of 
business risks, or the performance of like services 
to the public generally, and were subject to general 
control over the manner and means of performing 
their services. They were, therefore, employees 
within the statutory purport. 

The decision of the Supreme Court in National 
Labor Relations Board yv. Hearst Publications, 
supra, is not final judicial anthority determining 
that the news vendors here are employees within 
the Social Security Statutes. The only positive hold- 
ing in that case is that there was substantial evi- 
dence before the National Labor Relations Board 
to support the legal conclusion of that board es- 
tablishing the employment relationship within the 
meaning of the National Labor Relations Act. 
Nevertheless, the decision here could fairly be made 
to rest on the results of the case before the Supreme 
Court. The facts in that case are not identical with 
those here presented, but their dissimilarity is not 
in material respects; the statute there interpreted is 
not the same as those here involved. but they are 
both of a kind. Although the Supreme Court did 
not uphold the findings of the National Labor Re- 
lations Act on the express basis that they were 
legally correct, its discourse admits of little doubt 
that the findings met with the Court’s wholehearted 
approval * 


*Although it has been said that the same persons 
might be employees for collective bargaining pur- 
poses and not employees within the Social Security 
laws (Nevin, Inc. v. Rothensies, supra) it hardly 
seems probable that Congress imtended any such 
legal differentiation. 
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But because that case has the differences pointed 
out, the present case must be analyzed on its own 
facets, and the law applied thereto deduced from all 
competent legal precedents including those an- 
nounced by the Supreme Court. 

The publishers and vendors have, by their con- 
tract, attempted to establish a buyer-seller relation- 
ship between them. The coniracts each recite such 
to be their intent. But the relationship of buyer 
and seller between them is entirely unrealistic. The 
publishers are not engaged in the wholesale business 
of selling newspapers to retailers, and the news 
vendors are not in any sense retail merchants [28] 
in the business of buying and selling merchandise. 
A newspaper is not, in fact, a commodity bought 
and sold as merchandise at all. It is the medium 
of disseminating information; it is the information 
which is sold and the publishers are the distrikniors 
and circulators of this information through the 
agency of their news vendors. Charging the vendors 
outright the ‘‘wholesale’’ price of papers delivered 
to them for sale, is referable more to an intent on 
the part of the publishers to impose a high degree 
of responsibility on the vendors for the care of the 
newspapers so delivered to them and for accuracy 
in accounting for the proceeds of the sales rather 
than to an intent to create a bona fide bnuyer-seller 
relationship. This is particularly so because as to 
papers returned unsold, the charge is offset by a 
corresponding credit. (See comment of Judge Den- 
man in this regard in his dissenting opinion in the 
ease of Hearst Publications, Ine. v. National Labor 
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Relations Board, 1386 Fed. 2d 608, reversed, 322 
Wes. 111) 

Even the California case of New York Indem- 
nity Company v. Industrial Accident Comm. 213 
Cal. 48, holding an mjured news vendor to be be- 
yond the coverage of the California Workmen’s 
Compensation Act, admitted that news vendors 
were not independent contractors, but rather in the 
nature of sales agents. 

Much emphasis is placed on the declared intent 
of the publishers and vendors to establish a buyer- 
seller relationship and not one of employer and 
eniplovee. The plaintiffs point out that in the Re- 
statement of the Law of Agency, one of the factors 
to be considered is ‘‘whether or not the parties 
believe they are creating the relationship of master 
and servant.’’ But that belief must be a bona fide 
belief discernible from their actions and not based 
on declarations and the formality of contractual 
arrangements alone. (Matcovich v. Anglim, supra; 
also see Pacifie Lumber Co. v. Ind. Ace. Comm. 
(1943) 22 Cal. 2d 410.) Here, nothing that was done 
functionally indicated a bona fide belief in the ere- 
ation of a buyer-seller relationship. Furthermore 
the good faith of the parties’ belief seems entirely 
irrelevant in this ease. For it must be remembered 
that here the employment status of the vendors is 
important only to determine the applicability of the 
taxing provisions of the Social Security Statutes. 
Their applicability is not made to depend on:the 
desires or beliefs of parties. Indeed, their efficacy 
would soon be impaired if such were the case. A 
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decision in favor of such status for that limited 
purpose does not infringe upon the parties’ right 
of contract, or deny them the privilege of regard- 
ing themselves for any other purpose as buyer and 
sellers. But however they regard themselves and in 
whatever degree of good faith, they are neverthe- 
less foreelosed from maintaining their status as 
buvers and sellers for the purpose of not being em- 
plovers and employees within the Social Security 
Statutes if, within the meaning of those statutes the 
employment relationship is present. (Griffith v. 
Commissioner, 308 U.S. 355, 358). 

The plaintiffs contend there is no emplovment re- 
lationship because *‘the vendor is free to sell his 
newspapers in the ways, methods and manner that 
he may see fit.’’ (Opening statement of plaintiff’s 
counsel.) That is, even regarding the vendor as an 
agent, the contention is made that he is neverthe- 
less a free agent—responsible to his principal only 
for results. At common-law, such a person would 
not be considered an employee. (Restatement of the 
Law of Ageney.) Whether or not this rule is 
eventually followed in interpreting the emploviment 
relationship in Social Security legislation is not of 
the moment.* Here there actually was at least 
a reasonable measure of general control exercised 
by the publisher over the manner in which the 
services of the vendors were performed. [29] 


*In Deecy Products Co. v. Welch, supra, the 
court said: ‘‘. . . Congress does not intend a person 
to be considered an emplovee within the meaning 
of the Act unless he is subject to some sort of con- 
trol and supervision.”’ 
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*The publishers selected the vendors, desig- 
nated their place, days and hours of service (within 
the limits agreed on by contracts) and fixed the 
prefits they were to derive from the sale of each 
newspaper (although the profit, once fixed, re- 
mained constant for the period of the existing con- 
tract.) The vendors were expected to be at their 
corners at press release time, stay there for the 
sales period, be able to sell papers and take an 
interest in selling as many papers as they could. 
To see that they performed properly, they were 
Kept under the surveillance of the publisher’s em- 
plovee, the ‘‘wholesaler.””. He was authorized to 
check in the vendor if the latter failed to so per- 
form or to report any such infraction to the pub- 
lisher, who could then discontinue further sales to 
the vendor, or report his conduct to the union for 
discipline by union agents. The vendor was required 
to sell his papers complete with sections in the 
order designated by the publisher and to display 
only newspapers on the stands or racks, which were 
furnished by the publishers at the latter’s expense. 
The vendor incurred no expense or risks save that 
of having to pay for papers delivered him which 
by reason of loss or destruction he was unable to 


**“A reasonable measure of direction and control 
over the method and means of performing the serv- 
ice is a constitutent element of the relationship of 
master and servant, as distinguished from that of 
master and independent contractor, still the direc- 
tion and control need not relate to every dctail.”’ 
Jones v. Goodson, 121 F. 2d 176. 
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return for credit. The vendors were not allowed 
to sell competitive newspapers without the pub- 
lisher’s consent. The plaintiff’s seek to avoid the 
legal effect of these controls by explaining that they 
were not controls over the manner and means of 
performing the services at all (being that of selling 
newspapers) but merely the imposition of condi- 
tions of performance designed to effectuate the 
accomplishment of the desired results. It is claimed 
that in every independent contractural service rela- 
tionship, such conditions are imposed to insure the 
suecess of the contract without transforming the 
relationship into one of employment. The plaintiffs 
thus invoke the prineiple that ‘‘where one is per- 
forming work in which another is interested the 
latter may exercise a certain measure of control for 
a definite and restricted purpose without acquiring 
the responsibilities of an employer.’’ Los Angeles 
Athletic Club v. U.S. (D.C. Cal.) 54 F. Supp. 702, 
706. This principle was followed in finding against 
an employment relationship with respect to news- 
boys in two California cases, Bohanon v. James Me- 
Clatchy-Publishing Co. 16 Cal. App. 2d 188, and 
New York Indemnity Co. v. Ind. Ace. Comm. 213 
Cal. 48. As to the former case, the employment re- 
lationship was there asserted to fix tort liability 
upon the publisher for the negligence of the news- 
boy. The court held that although the publisher did 
exercise some control over the activities of the 
newsboys, in other respects the latter had a free 
hand as to how he conducted his route and that in 
California ‘‘it is settled that the control which has 
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been adopted as the test by which the relationship 
between two persons is to be measured for the pur- 
pose of discovering whether such relationship is 
that of master and servant is complete and unquali- 
fied eontrol."’ The rule of “complete control’ an- 
nounced in that case has not been followed cven 
in California, in defining the employment relation- _ 
ship in remedial legislation. (‘Twentieth Century 
Lites, Inc. v. California Department of Employ- 
ment, 28 A.C. 67, Apr. 1946; Mateovich v. Anglim, 
134 F. 2d 834, 9th Cir.; Grace v. Magruder, 148 F. 
2d 679.) In the case of New York Indemnity Co. v. 
Ind. Ace. Comm. supra, it is true that the court re- 
jected the employment relationship within the 
meaning of the Workmen’s Compensation Act in 
the case of a newsboy operating similarly to the 
news vendors here. It held that while the newshoy 
was not an independent contractor, he was neverthe- 
less not an employee since there was lacking that de- 
gree of control over the manner and method of per- 
forming his duties by the publishers as would es- 
tablish the employment relationship. Extensive 
analysis of that ease for the purpose of distinguish- 
ing it from the present case is [380] unnecessary* 
for several reasons. First, federal courts are not 
bound by state court decisions in their interpreta- 
tion of national Social Security legislation. (Na- 
tional Labor Relations Board v. Hearst Publica- 


*For a discussion of the reasons for the reversal 
by the Cal. Sup. Ct. of its own decision, see note 32 
Cal. Law Rev. No. 3, p. 289. 
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tions, supra.) Second, the decided federal cases in- 
dicate clearly a variance from the views there ex- 
pressed, on the degree of control necessary to make 
out an employment relationship in remedial legis- 
lation. Third, the courts of California themselves 
have obviously drawn away from the tendency to- 
ward the restrictive and narrow application of com- 
mon-law principles demonstrated by that case. (Pa- 
cific Employers Insurance Company v. Ind. Ace. 
Comm. 3 Cal. 2d 759; Associated Indemnity Corp. 
v. Ind. Ace. Comm. 128 C.A. 104 (1932). The rule 
is fairly well settled now that ‘‘employment’’ within 
the meaning of national remedial legislation, lib- 
erally construed, requires no more than a reason- 
able measure of control over the activities of the 
employee. What degree of control must be present 
depends upon the facts of each particular cease. 

Here, the vendors were subject to the publishers’ 
control in every respect save the manner in which 
they personally offered the newspaper for sale <0 
the public and coilected the price. As to those 
features, lack of control is absent because of want 
of necessity for its presence. The witness, William 
Parrish, a news vendor, stated that in the sale of 
the newspapers, ‘‘it happens there is only one man- 
ner to do it.’”? When the manner of performing the 
service is beyond another’s control because of its 
nature, absence of direct. control over such details 
becomes insignificant in the overall view of the 
facts and circumstances to be taken into account 
in determining the relationship. (United States v. 
Vogue, Inc. 145 F. 2d 609, supra.) 
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Here the news vendors were engaged, as a means 
of livelihood, in regularly performing personal 
services constituting an integral part of the business 
operations of the publishers. In the performance 
of these services, they were subject to the general 
control of the publishers in every respect save where 
control was unimportant. In connection with their 
services they made no investment of capital, had no 
expenses and assumed no financial business risks , 
incidental to a separate trade, business or profes- 
sion. They were, therefore, in employment with 
respect to which the taxes were properly imposed. 

The plaintiffs stress certain pieces of evidence 
which they claim provide indicia of an independent- 
contractor relationship, namely, the lack of any 
right in the publishers to dismiss vendors without 
eause for the duration of the existing contract, the 
fact that the vendors provided their own transpor- 
tation, filed no reports, attended no sales meetings, 
were not required to report to publishers’ premises, 
have employed substitutes, and were privileged to 
and some actually sold non-competitive publications 
and other articles without the publishers’ consent. 
‘These were at most details of this particular serv- 
ice relationship in operation. They did not alter the 
essential factors establishing, by their presence, the 
employment relationship, or change their character 
in context. (National Labor Relations Board v. 
Hearst Publications, Ine. 322 U.S. 111; U.S. v. The 
Wholesale Oil Co. Ine. 154 Fed. 2d 745; Twentieth 
Century Lites Inc. v. Calif. Dept. of Employment, 
28 A.C. 67.) [31] 
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As to those selling other articles besides news- 
papers it does not appear that their relationship 
with the publishers was any different from other 
news vendors selling newspapers exclusively. ‘The 
sale by them, therefore, of other articles did not, 
as to the newsvending, put them in the class of 
those performing such services incidental to the 
pursuit of a separately established business involv- 
ing with respect to those services, capital invest- 
ment and the assumption of substantial finaneial 
risk or the offering of similar services to the public 
at large. 

Judgment will go for the defendant in all four 
cases upon findings of fact and conclusions of law 
to be presented in accordance with the rules. 


Dated: December 31, 1946. 
[Endorsed]: Filed Jan. 2, 1947. 


[Title of District Court and Cause. ] 


DEFENDANT’S REQUEST FOR FINDINGS 
OF FACT AND CONCLUSIONS OF LAW 


The defendant respectfully requests the Court to 
enter the following findings of fact and conclusions 
of law attached hereto. 

/s/ FRANK J. HENNESSY, 
United States Attorney, 
Attorney for Defendant. 
By /s/ WILLIAM E. LICKING, 
Assistant United States 
Attorney. 
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[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Findings of Fact 


1. One of the plaintiffs (hereinafter called the 
publishers), Chronicle Publishing Company, a Cali- 
fornia corporation, is the owner and publisher of 
the San Francisco Chronicle (hereinafter ealled 
the Chronicle), a daily morning and Sunday news- 
paper sold in San Francisco, California, and the 
vieinity. The other plaintiff, Hearst Publications, 
Ine., a California corporation, 1s the owner and pub- 
lisher of two daily newspapers, the San Francisco 
Examiner (hereinafter called the Examiner), a 
daily morning and Sunday paper, and the San 
Francisco Call-Bulletin, a daily evening and Sun- 
day newspaper, sold in San Francisco, California, 
and the vicinity. 

2. Upon notice and demand of the Collector of 
Internal Revenue, the publishers paid under protest 
the taxes due under Titles VIII and IX of the 
Social Security Act, the Federal Unemployment 
Tax Act measured by the earnings of the news 
vendors selling their newspapers after April 1, 
1937, and through the year 1940. Thereafter, the 
publishers filed claims for refund and brought these 
suits for the recovery of the amounts so paid on 
the ground that the news vendors were not their 
employees. 
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3. During 1938, 1939 and 1940, the Examiner 
was published and sold in four editions daily, and 
the Chronicle in five editions daily. A substantial 
portion of the publisher’s circulation is effected 
through street sales by news vendors. 

4. For sales by street news vendors, the pub- 
lishers divided the city into a number of districts. 
With respect to the Examiner, the city was divided 
during 1937 to 1940 in districts ranging from ten 
to twenty. In the case of the Chronicle, the city 
was divided into eleven districts. Each of the dis- 
tricts contains a number of sales locations, ranging 
from twelve to thirty. An employee of the publisher 
called a ‘‘wholesaler’’ is assigned to each district. 
The Examiner employs approximately forty such 
‘‘wholesalers.’’ 

». The chief function of the wholesalers was to 
deliver the newspapers to the vendors at each edition 
time, survey their particular district between edi- 
tions to sce if more papers were needed at a par- 
ticular sales location, or if surplus newspapers 
should be transferred to another such location, to 
collect from the news vendors for the papers sold, 
receive the return of unsold papers and give ere:dit 
therefore. | 

6. Priory to August 31, 1937, the vendors were 
engaged by the publishers for the sale of their 
newspapers at particular corners or sales locations, 
without written agreement between them. 

7. After August 31, 1937, the publishers engaged 
news vendors to sell newspapers at particular sales 
locations under the terms of the written contracts 
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in force after that date between the news vendors’ 
union and the publishers either by oral agreement 
or by written agreement such as the following: 


The undersigned Publisher (Publishers) and 
News Vendor hereby agree that said News 
Vendor shallicell ...22 at a (Hull) 
(Part) Time Corner as designated by the Pub- 
lisher (Publishers) in accordance with the 
terms of the contract between the San Fran- 
cisco Newspaper Publisher’s Association and 
the News Vendors’ Union No. 20769, American 
Federatiofi of Babor, dated 1.7 


News Vendor. 


8. The relationship between the news vendors 
and the publishers prior to August 31, 1937, was 
akin to that established by the succceding written 
contracts in force after that date between the news 
vendors’ union and the publishers, except as here- 
inafter indicated and for the exercise of a greater 
degree of control by the publishers over the activi- 
ties of the vendors in matters which were there- 
after settled by the terms of the contracts. 

9. The first written contract between the pub- 
lishers and the news vendors’ union was exeeuted 
on August 31, 1937, between the San Francisco 
Newspaper Publisher’s Association as the repre- 
sentative of the publishers, including the plaintiffs, 
and Newspaper and Periodical Vendors’ and Dis- 
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tributors Union No. 468, a labor union chartered 
by the American Federation of Labor, representing 
the news vendors. Successively two other contracts 
were negotiated in 1939 and 1940 which were simi- 
lar in terms to the first contract. 

10. The facts pertinent to the relationship be- 
tween the publishers and the news vendors as fixed 
by the aforesaid written contracts and as appear- 
ing from their actual operations during the pericd 
here involved are these: 

11. Im each of the wnion contracts there was 
contained a clause declaring to be the intent of the 
parties to maintain the relationship of seller and 
buyer between the publishers and the news vendors 
and not an employer-employee relationship. (The 
clause was inserted at the insistence of the pub- 
lishers, the vendors agreeing because their primary 
concern was their economic betterment.) 

12. Prior to 1939, persons wishing to sell news- 
papers would apply directly to the publishers for 
assignment to any vacant sales location. After 1939, 
the union contracts required that the vendors be 
selected by the publishers from a list of available 
vendors furnished on request by the union. 

13. The street sales locations were characterized 
as full time corners, part time corners, special event 
corners, and special wrapped edition corners. There 
were also ‘‘bootjackers’’ or roving vendors selling 
papers at large. Such locations were designated, 
limited, changed, discontinued or reestablished en- 
tirely at the publishers’ discretion and in order to 
coincide with the changing public demand. 
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14. Prior to August 31, 1937, the services of 
the vendor were terminable at the will of the pub- 
lisher. Thereafter, a vendor once engaged to sell 
at a particular location was entitled to man that 
location so long as it was maintained by the pub- 
lisher, unless there should arise just cause for 
the diseontinuanee of further deliveries, such as 
drunkenness and failure to appear for work, or 
for his transfer from one location to another, in 
which event the publisher was entitled to effect 
such discontinuance or transfer. If a vendor felt 
that his econtraet to sell at a particular location had 
been discontinued by the publisher without cause 
he eould have the matter submitted to and deter- 
mined by arbitration. 

15. The publishers fixed the so-called ‘‘retail’’ 
price at which the newspapers were to be sold 
publiely as well as the so-called ‘‘wholesale’’ price 
whieh was the amount payable to the publishers 
for all newspapers delivered to the news vendors 
which were not returned as unsold. Once fixed, such 
prices remained eonstant for the duration of the 
union contraet then in foree. The difference be- 
tween the ‘‘wholesale’’ and ‘‘retail’’ price was the 
vendor’s so-ealled ‘‘profit’’ or earnings. In addi- 
tion, the news vendor was guaranteed a minimum 
weekly ‘‘profit.’’ 

16. The news vendor makes no payment for the 
newspapers at the time they are delivered to him 
for sale. He aceounts for all the newspapers de- 
livered either at the end of each edition or near 
the end of each day’s sales period. At that time 
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he ‘‘checks in’’ or pays to the wholesaler the so- 
ealled ‘‘wholesale’’ price for the newspapers de- 
livered to him which he does not return, receives 
full credit for all unsold newspapers which are re- 
turned, and keeps the difference between the amount 
paid and the amount received as his earnings. 

17. Within certain limits prescribed by the 
union contracts, the publisher fixed for the various 
types of corners, the days and hours of sale which 
the publishers established to coincide with the news 
releases, the public’s reading habits and its con- 
centration at particular locations at particular 
periods. 

18. As each edition left the press, the news- 
papers were delivered to the vendors at their cor- 
ners by the wholesalers. The quantity delivered 
did not rest in the vendor’s discretion but depended 
on what it was estimated the vendor, during the 
selling period, could dispose of at his location. Any 
disagreement as to the number of papers the vendor 
should take appeared to be a matter for settlement 
between the publisher and the union. 

19. In their sales to the public, the vendors were 
required to sell complete newspapers only in such 
order as was designated by the publishers, and were 
not allowed to sell competitive newspapers without 
the publishers’ consent. They were free to offer the 
papers for sale in the manner they saw fit, except 
that they were expected to be at their corners at 
press release time, to stay there during the sales 
period, to be able to sell papers and take an in- 
terest in selling them. 
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20. The manner in which the news vendors in- 
dividually could offer the newspapers for sales to 
the public was so limited and of such nature as not 
to need control. 

21. Prior to August 31, 1937, the wholesaler 
gave orders to the vendors in matters connected 
with the performance of their dutics and disci- 
plined them for failure to comply. Thereafter, the 
wholesalers kept the news vendors under their sur- 
veillance to see that they performed properly, ob- 
served their conduct, made suggestions and re- 
ported misfeasances to the publishers. In cases of 
misconduct of vendors warranting dismissal, the 
wholesaler could ‘‘check m’’ vendors before the end 
of the day’s selling period or report the misfeasance 
to the publisher, who could then discontinue further 
deliveries to the vendor involved or report his con- 
duct to the union agents for any disciplining short 
of discontinuance of deliveries to him. 

22. The vendors had no expenses to bear and 
assumed no risks except the risk of the loss of 
papers delivered to them for sale and charged 
against them. They provided their own transpor- 
tation to and from sales locations. 

23. The vendors were not required to submit 
any form of report. There were no conferences or 
sales meetings which they were obliged to attend, 
nor was it necessary that they report to the pub- 
lishers’ premises for any purpose. 

24. All advertising placards and display stands 
or racks were provided by the publishers and bore 


United States of America 50 


the publisher’s name. The vendors were forbidden 
to place anything on such stands or racks exceyt 
newspapers. 

25. The news vendors were engaged, as a meens 
of livelihood, in regularly performing persenal serv- 
ices constituting an integral pat of the business 
operations of the publishers. = 

26. The services performed hy the news vendors 
were not incident to the pursiit of a separately 
established trade, business or profession of the news 
vendors, involving in their performance capital in- 
vestment and the assumption of financial risk, 
the offering of similar services to the public at 
large. | 

27. The services performed by the news vendors 
were subject to a reasonable measiire of general 
eontrol by the publishers over the manner and 
means of their performance. 


Conelusions of Law 


1. The services performed hy the news vendors 
were performed in the ‘‘employment’’ of the plain- 
tiffs within Titles VIII and IX of the Social Secur- 
ity Act, the Federal Insurance Contributions Act, 
and the Federal Unemployment Tax Aét. "” 

2. he defendant is entitled to judgment dis- 
missing the plaintiffs’ complaint. 


District Judge. 
[Endorsed]: Lodged 1/28/47. 
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[Title of District Court and Cause. | 


STIPULATION 


It Is Hereby Stipulated by and between the 
parties hereto, subject to the approval of the Court, 
that plaintiffs may have to and including the 17th 
day of February, 1947, within which to propose 
objections and or amendments to proposed Findings 
of Fact lodged by the defendant in the above en- 
titled action. 


Dated: San Francisco, California, February 7, 
1947. 
/sf GROVE J. FINK, 
Attorney for Plaintiffs, 


/s/ FRANK J. HENNESSY, 
United States Attorney. 


/38/ WILLIAM E. LICKING, 
Assistant United States 
Attorney. 


So Ordered: 
LOUIS KE. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed Feb. 7, 1947. 
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PLAINTIFFS’ OBJECTIONS AND SUGGES- 
TION FOR AMENDMENTS AND ADDI- 
TIONS TO FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Plaintiffs respectfully request the Court to con- 
sider the following objections and amendments and 
additions to Findings of Fact and Conclusions of 
Law on file herein: 

Finding No. 1. Delete the words ‘‘and Sunday 
newspaper’’ page 1, line 25. 

Finding No. 2. After the word ‘‘and’’ page 1, 
line 27, insert the words ‘‘the arbitrary.’’ In line 
28 after the word ‘‘taxes”’ insert the words ‘‘alleged 
to be.’’ 


Finding No. 9. Page 3 at line 23 insett:a new 
sentence to read as follows: —" 
“Thereafter two other contracts were nego- 
tiated in 1942 and 1944 and were likewise sim- 
ilar in terms to the first contract.” 


Finding No. 11. Strike out the entire sentence 
beginning with the words ‘‘the .clause,’? page 4, 
line 1, and ending with the word ‘‘betterment”’ and 
in lieu thereof insert. the following: 

‘“The clause was suggested by the publishers 
and after consideration and negotiation the 
vendors agreed thereto.’’ 


Finding No. 12. On line 4, page 4, correct the 
date ‘‘1939’’ to read ‘‘1937’’ and correct the date 
1939" page 4, line 6, to read °°1937.”’ 

Delete the word ‘‘Union’’ on page 4, line 6. 
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Finding No. 18. Deiete the word ‘‘character- 
ized’’, page 4, line 9, and insert in lieu thereof the 
words ‘‘defined in the contiacts.”’ 

Delete the word ‘‘entirely,’”’ page 4, line 13. 

Delete the clause beginning with the word ‘‘and”’ 
and ending with the word ‘‘demand”’ in line 15, 
page 4. 


Finding No. 15. Delete the word *‘publishers’’ 
page 4, line 28, and insert in lieu thereof the word 
“eontrncts:”’ 

Delete the word ‘‘so-called”’ in line 28 and in line 
30 on page 4, and in line 4 on page 5. 

Delete the word ‘‘union’’ page 5, line 2. 

After the word ‘‘guaranteed,’’ page 5, line 5, in- 
sert the words ‘‘under the terms of the contraet.”’ 

Finding No. 16. Page 5, line 6, introduce the 
finding by a sentenee to read as follows: 


“The method of payment by the newspaper 
vendor for the papers delivered to him is pro- 
vided for by the contract and is as generally 
hereinafter deseribed.”’ 


Delete the words ‘‘so-called,’’ page 5, line 10. 

Finding No. 17. Delete the word ‘‘eertain,’’ page 
5, line 15, and insert the word ‘‘the’’. 

Delete the word ‘‘union’’, page 5, line 15. 


Finding No. 18. Delete the words ‘‘did not rest’’, 
page 5, line 22, and insert in lieu thereof the word 
‘‘rested”’. 

Delete the word ‘‘but’’, page 95, line 22, and insert 
in lieu thereof the word ‘‘and”’. 
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Delete the words ‘‘it was estimated’’, page 5, 
line 23, and after the word ‘‘vendor’’, page 5, line 
23, insert the words ‘‘estimated he could sell’’. 

After the word ‘‘period’’, page 5, line 24, delete 
the words ‘‘could dispose of”’. 

Delete the entire sentence beginning with the 
word ‘“‘any’’, page 5, line 24, and ending with the 
word ‘‘union’”’ page 5, line 26. 

Finding No. 19. After the word “public”, page 
d, line 27, insert the words ‘‘the contract provided 
chet 2 = | 

Delete the word ‘‘required’’, page 5, line 28. 


Finding No. 20. Delete the entire finding begin- 
ning with the word ‘‘The’’ page 6, line 4, and end- 
ing with the word ‘‘control’’, page 6, line 5. 

Finding No. 21. Delete the words “warranting 
dismissal’’, page 6, line 18, and insert in leu thereof 
the following: ‘‘amounting to breach of the con- 
tract’’. | ~ 


Finding No. 22. Delete the words beginning with 
the word ‘‘no’’, page 6, line 18, and ending with 
the word ‘ wane page 6, line 19. = 

Delete the period following the word “then”, 
page 6, line 20, and insert the words ‘‘and all losses 
by reason of their credit selling of newspapers.’’ 


Finding No. 24. Delete the word “all? page 6, 
line 26, [44] and insert the word “sneh’”, 

Delete the word ‘‘forbidden’’ page 6, lne 28, 
and insert the words ‘‘requested not”’. 3 
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Finding No. 25. Delete the entire finding page 7, 
lines one to three, inclusive, and in leu thereof 
insert a new finding to read as follows: 


‘“The news vendors were engaged as a means 
.of livelihood in selling at their various loca- 
tions single copies of newspapers to the public 
at the retail price fixed by the econtraet which 
said newspapers they purchased from the pub- 
lisher at the wholesale price fixed by the 
contract.”’ 


Finding No. 26. Delete the entire finding as pro- 
posed, page 7, lines 4 to 9, inclusive, and insert in 
heu thereof the following: 


‘““The activities performed by the news 
vendors constituted incidents of a separately 
established trade or business of the news vend- 
ors involving in their performance capital in- 
vestment and the assumption of financial risk, 
which said activities were offered and available 
to and utilized by the publishers of other pub- 
heations and the producers and distributors of 
various and sundry articles.’’ 


Finding No. 27. Delete the entire finding begin- 
ning with the word ‘‘the’’, page 7, line 10, and end- 
ing with the word ‘‘performance’’, page 7, line 12, 
and insert in lien thereof the following: 


‘“‘The activities of the news vendors were 
subject to control by the publishers only as pro- 
vided in the contract.” 
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Add a new finding to be numbered Finding 28 
to read as follows: 


“The publishers make no retail sales of news- 
papers whatsoever and make no delivery of 
single copies to the public other than through 
mail subscriptions. Newspapers are sold by 
the publishers to the news vendors and various 
other sales outlets at a wholesale rate or price 
per hundred copies.”’ [45] 


Add a new finding to be numbered Finding 29 to 
read as follows: 


‘‘The news vendors are free to and do sell 
publications other than the newspapers pub- 
lished by the publishers and are free to and do 
sell other articles.’’ 


Dated: San Francisco, California, February 17, 
1947. 
FINK & KEYSTON, 
By GROVE J. FINK. 


Receipt of a copy of the foregoing Plaintiffs 
Objections and Suggestions for Amendments and 
Additions to Findings of Fact and Conclusions of 
Law is hereby acknowledged this 17th day of Feb- 
ruary, 1947. 

/3/ FRANK J. HENNESSY, 
United States Attorney. 
/s/ WILLIAM E. LICKING, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Feb. 18. 1947. [46] 
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[Title of District Court and Cause. ] 


ORDER SETTLING FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 


It is Ordered, that defendant's proposed Findings 
of Fact and Conclusions of Law are adopted sub- 
ject to the following modifications, amendments and 
additions : 


(1) From Finding No. 1, at page 1, line 25, de- 
lete [47] the words ‘tand Sunday.”’ 


(2) ‘To finding No. 9, at the end thereof, add 


the following sentence: 


‘“'Phereafter two other contracts were nego- 
tinted in 1942 and 1944 and were likewise simi- 
lar in terms to the first contract.”’ 


(3) From finding No. 13, delete the word 
“characterized” page 4, ine 9, and imsert in lieu 
thereof the words ‘‘defined in the contracts.’”’ 


(4) To finding No. 15, after the word ‘“guaran- 
teed,’’ page 5, line 5, insert the words ‘‘under the 
terms of the contract.”’ 


(5) From finding No. 17, delete the word 
‘“eertain,’’ page 5, line 15, and insert in lieu thereof 
the word ‘‘the.”’ 


(6) From finding No. 22, delete the period fol- 
lowing the word ‘‘them’’ page 6, line 20, and insert 
the words ‘‘and all losses by reason of their credit 
selling of newspapers, if any.’’ 
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(7) Amend finding No. 26 to read as follows: 


“The vendors were not prohibited from sell- 
ing non-competitive publications and articles 
of personal property, and some so did. Never- 
theless, as to the services performed by the 
news vendors for the publishers, the same 
were not incident to the pursuit of a separately 
established trade, business or profession of the 
news vendors, involving in their performance 
capital investment and the assumption of sub- 
stantial financial risk, or the offering of sim- 
ilar service to the public at large.’’ 


Let the findings be engrossed accordingly. 
Dated: February 26, 1947. 


LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed Feb. 27, 1947. [48] 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Findings of Fact 


1. One of the plaintiffs (hereinafter called the 
publishers), Chronicle Publishing Company, a Cali- 
fornia corporation, is the owner and publisher of 
the San Francisco Chronicle (heremafter called 
the Chronicle), a daily morning and Sunday news- 
paper sold in San Francisco, California, and the 
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vicinity. The other plaintiff, Hearst Publieations, 
ine, a California corporation, is the owner and pub- 
hisher of two daily newspapers, the San Francisco 
Examiner (hereinafter called the Examimer), a 
daily morning and Sunday paper, and the San 
Francisco Call-Bulletin, a daily evening news- 
paper, sold in San Francisco, California, and the 
vicinity. 

2. Upon notice and demand of the Collector of 
Internal Revenue, the publishers paid under protest 
the taxes due nnder Titles VIIT and IX of the 
Social Security wAct, the Federal Insurance Con- 
tributions Act, the Federal Unemployment Tax 
Act measured by the earnings of the news vendors 
selling their newspapers after April 1, 1937, and 
through the year 1940. Thereafter, the publishers 
filed claims for refund and brought these suits for 
the recovery of the amounts so paid on the ground 
that the news vendors were not their emplovees. 

3. During 19388, 1939 and 1940, the Examiner 
was published and sold in four editions daily, and 
the Chronicle in five editions daily. A substantial 
portion of the publisher’s circulation is effected 
through street sales by news vendors. 

4. For sales by street news vendors, the pub- 
lishers divided the city into a number of districts. 
With respect to the Examiner, the city was divided 
during 1937 to 1940 in districts ranging from ten 
to twenty. In the case of the Chronicle, the city 
was divided into eleven districts. Each of the dis- 
tricts contains a number of sales locations, ranging 
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from twelve to thirty. An employee of the publisher 
called a ‘‘wholesaler’’ is assigned to each district. 
The Examiner employs approximately forty such 
‘*wholesalers.’’ 

5. The chief function of the wholesalers was to 
deliver the newspapers to the vendors at each edition 
time, survey their particular district between edi- 
tions to see if more papers were needed at a par- 
ticular sales location, or if surplus newspapers 
should be transferred to another such location, to 
collect from the news vendors for the papers sold, 
receive the return of unsold papers and give credit 
therefore. 

6. Prior to August 31, 1937, the vendors were 
engaged by the publishers for the sale of their 
newspapers at particular corners or sales locations, 
without written agreement between them. 

7. After August 31, 1937, the publishers engaged 
news vendors to sell newspapers at particular sales 
locations under the terms of the written contracts 
in force after that date between the news vendors’ 
union and the publishers either by oral agreement 
or by written agreement such as the following: 


The undersigned Publisher (Publishers) and 
News Vendor hereby agree that said News 
Pemior shall sell .................28 a ae (aay) 
(Part) Time Corner as designated by the Pub- 
lisher (Publishers) in accordance with the 
terms of the contract between the San Fran- 
cisco Newspaper Publisher’s Association and 
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the News Vendors’ Union No. 20769, American 
edetation of Isabor, dMited ....... eee 


News Vendor. 


8. The relationship between the news vendors 
and the publishers prior to August 31, 1937, was 
akin to that established by the succeeding written 
contracts In foree after that date hetween the news 
vendors’ union and the publishers, except as here- 
inafter indicated and for the exercise of a greater 
degree of control by the publishers over the activi- 
ties of the vendors in matters which were there- 
after settled by the terms of the contracts. 

9. The first written eontract between the pub- 
lishers and the news vendors’ umon was exeented 
on August 31, 1987, between the San Francisco 
Newspaper Publisher's Association as the repre- 
sentative of the publishers, including the plaintiffs, 
and Newspaper and Periodical Vendors’ and Dis- 
tributors’ Union No. 468, a Jabor union chartered 
by the American Federation of Labor, representing 
the news vendors. Successively two other contracts 
were negotiated in 1939 and 1940 which were simi- 
lar in terms to the first contract. Thereafter two 
other coutracts were negotiated in 1942 and 1944 
and were likewise similar in terms to the first 
contract. 

10. The faets pertinent to the relationship be- 
tween the publishers and the news vendors as fixed 
by the aforesaid written contracts and as appear- 
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ing from their actual operations during the pericd 
here involved are these: 

11. In each of the union contracts there was 
contained a clause declaring to be the intent of the 
parties to maintain the relationship of seller and 
buyer between the publishers and the news vendors 
and not an employer-employee relationship. The 
clause was inserted at the insistence of the pub- 
lishers, the vendors agreeing because their primary 
concern was their economic betterment. 

12. Prior to 1939, persons wishing to sell news- 
papers would apply directly to the publishers for 
assignment to any vacant sales location. After 1939, 
the union contracts required that the vendors be 
selected by the publishers from a list of available 
vendors furnished on request by the union. 

13. The street sales locations were defined in the 
contracts as full time corners, part time corners, 
special event corners, and special wrapped edition 
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corners. There were also ‘‘bootjackers’’ or roving 
vendors selling papers at large. Such locations were 
designated, limited, changed, discontinued or re- 
established entirely at the publishers’ direction and 
in order to coincide with the changing public de- 
mand. 

14. Prior to August 31, 1937, the services of 
the vendor were terminable at the will of the pub- 
lisher. Thereafter, a vendor once engaged to sell 
at a particular location was entitled to man that 
location so Jong as it was maintained by the pub- 
lisher, unless there should arise just cause for 
the discontinuance of further deliveries, such as 
drunkenness and failure to appear for work, or 
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for his transfer from one location to another, in 
which event the publisher was entitled to effect 
such discontinuance or transfer. If a vendor felt 
that his contract to sell at a particular location had 
been discontinued by the publisher without cause 
he conld have the matter submitted to and deter- 
mined by arbitration. 

15. The publishers fixed the so-called ‘retail’ 
price at which the newspapers were to be sold 
publiely as well as the so-called ‘‘wholesale” price 
which was the amount payable to the publishers 
for all newspapers delivered to the news vendors 
which were not returned as unsold. Once fixed, such 
prices remained constant for the duration of the 
union contract then in force. The difference he- 
tween the ‘‘wholesale’’ and “ retail’? price was the 
vendor's so-called “‘profit’? or earnings. In addi- 
tion, the news vender was guaranteed under the 
terms of the contract a minimum weekly ‘‘profit.”’ 

16. The news vendor makes no payment for the 
newspapers at the time they are delivered to him 
for sale. He accounts for all the newspapers de- 
livered either at the end of each edition or near 
the end of each day’s period. At that time 
he ‘‘checks in”? or pays to the wholesaler the so- 
ealled ‘‘wholesale’’ price for the newspapers de- 
livered to him which he does not return, receives 
full credit for all unsold newspapers which are re- 
turned, and keeps the difference between the amount 
paid and the amount reeeived as his carnings. 

17. Within the limits prescribed by the union 
contracts, the publishers fixed for the various 
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types of corners, the days and hours of sale which 
the publishers established to coincide with the news 
releases, the public’s reading habits and its con- 
centration at particular locations at particular 
periods. 

18. As each edition left the press, the news- 
papers were delivered to the vendors at their cor- 
ners by the wholesalers. The quantity delivered 
did not rest in the vendor’s discretion but depended 
on what it was estimated the vendor, during the 
selling period, could dispose of at his location. Any 
disagreement as to the nuinber of papers the vendor 
should take appeared to be a matter for settlement 
between the publisher and the union. 

19. In their sales to the public, the vendors were 
required to sell complete newspapers only in such 
order as was designated by the publishers, and were 
not allowed to sell competitive newspapers without 
the publishers’ consent. They were free to offer the 
papers for sale in the manner they saw fit, except 
that they were expected to be at their corners at 
press release time, to stay there during the sales 
period, to be able to sell papers and take an in- 
terest in selling them. 

20. The manner in which the news vendors in- 
dividually could offer the newspapers for sales to 
the public was so limited and of such nature as not 
to need control. 

21. Prior to August 31, 1937, the wholesaler 
gave orders to the vendors in matters connected 
with the performance of their duties and disci- 
plined them for failure to comply. Thereafter, the 
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wholesalers kept the news vendors under their sur- 
veillance to see that they performed properly, ob- 
served their conduct, made suggestions and re- 
ported misfeasanees to the publishers. In eases of 
misconduct of vendors warranting dismissal, the 
wholesaler could ‘‘check in’’ vendors before the end 
of the day's selling period or report the misfeasance 
to the publisher, who could then discontinue further 
deliveries to the vendor involved or report his con- 
duct to the union agents for any disciplining short 
of discontinuance of deliveries to him. 

22. ‘The vendors had no expenses to bear and 
assumed no risks exeept the risk ef the loss of 
papers delivered to them for sale and charged 
against them and all losses by reason of their credit 
selling of newspapers, if any. They provided their 
own transportation to and from sales locations. 

23. The vendors were not required to submit 
any form of report. There were no conferences or 
sales meetings which they were obliged to attend, 
nor was it necessary that they report to the pub- 
lishers’ premises for any purpose. 

24. <All advertising placards and display stands 
or racks were provided by the publishers and bore 
the publisher’s name. The vendors were forbidden 
to place anything on such stands or racks exeept 
newspapers. 

20. The news vendors were engaged, as a means 
of livelihood, in regularly performing personal sery- 
ives constituting an integral part of the business 
operations of the publishers. 

26. The vendors were not prohibited from sell- 
ing non-competitive publications and articles of 
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personal property, and sciie so did. Nevertheless, 
as to the services performed by the news vendors 
for the publishers, the same were not incident to 
the pursuit of a separately established trade, busi- 
ness or profession of the news vendors, involving 
in their performance capital investment and the 
assumption of substantial financial risk, or the 
offering of similar services to the public at large. 

27. The services performed by the news vendors 
were subject to a reasonable measure of general 
control by the publishers over the manner and 
means of their performance. 


Conelusions of Law 


1. The services performed by the news vendors 
were performed in the ‘‘employment”’ of the plain- 
tiffs within Titles VIII and LX of the Social Seeur- 
ity Act, the Federal Insurance Contributions Act, 
and the Federal Unemployment Tax Act. 

2. The defendant is entitled to judgment dis- 
missing the plaintiffs’ complaint. 

LOUIS E. GOODMAN, 
United States District Judge. 


The above findings submitted following the 
Court’s order of February 26, 1947. 


/s/ FRANK J. HENNESSY, 
United States Attorney. 


By W. E. LICKING, 
Asst. U. 8S. Atty. 


Dated April 28th, 1947. 
[Endersed]: Filed April 29, 1947. [56] 
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In the Souther Divisicn of the United States 
District Court for the Northern District of 
California 

No, 25228-G 


HEARST PUBLICATIONS, INCORPO- 
RATED, a corporation, 


P laine 
VS 
UNITED STATES OF AMERIGA, 
Defendant. 
J UDGMENT 


This cause commg on for tral, both parties ap- 
pearing by counsel, and having been submitted to 
the court for trial without a jury and the court 
now here after hearing all the evidence adduced 
and being fully advised in the premises, and having 
made its findings of fact and conelusions of law, 
finds the issues for the defendant. 

Therefore, it is hereby ordered, adjudged and 
decreed that the plaintiff take nothing; that the 
action be and it is hereby dismissed on the merits; 
that the defendant have and recover from the 
plaintiff its costs in the action. and that the de- 
fendant have execution therefor. 


Dated April 28th, 1947. 


LOUIS E. GOODMAN, 
District Judge. 


[Endorsed]: Lodged 2/17/47. Filed and entered 
April 29, 1947. [57 
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District Court of the United States, Northern 
District of California, Southern Division 


At a Stated Term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Tuesday, the 29th day of April, in the year of 
our Lord one thousand nine hundred and forty- 
seven. 


Present: The Honorable Louis E. Goodman, 
District Judge. 


Civ. No. 25230-G, The Chronicle Publishing . Co., 
etc., vs. United States; _ 

Civ. No. 25231-G, The Chronicle Publishing Co., 
etc., vs. United States; 

Civ. No. 25228-G, Hearst Publications, Ine., ete., 
vs. United States; | “a 

Civ. No. 25229-G, Hearst Publications, Ine., ete, 
vs. United States. 


Minute Order April 29, 1947 «:° 


ORDER THAT ENGROSSED FINDINGS AND 
JUDGMENTS BE FILED AND ENTERED 


These cases heretofore having been tried before 
the Court sitting without a jury, and the ‘Court 
having found in favor of the defendant tipon find- 
mgs of fact and conclusions of law and the defend- 
ant having submitted proposed findings and_ the 
plaintiffs having submitted proposed amendments 
thereto, and the Court thereafter having ordered 
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the proposed findings submitted by the defendant 
engrossed, and the proposed findings thereafter 
having been engrossed, it is Ordered that said en- 
grossed findings and the judginents herein be filed 
and entered in the form presented and signed. [58] 


In the District Court of the United States for the 
Northern District of California, Southern 
Division 


No. 25228-G 


HEARST PUBLICATIONS, INCORPO- 
RATED, a corporation, 
Plait, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


MOTION FOR LEAVE TO ENTER APPEAR- 
ANCE OF ADDITIONAL ATTORNEYS 
FOR PLAINTIFF 


Plaintiff moves the court to enter an order per- 
mitting Reginald H. Linforth and James I. John- 
son to file their appearance as additional attorneys 
for the plaintiff. 

GROVE J. FINK, 
FINK & KEYSTON, 
By /s/ GROVE J. FINK, 
Attorneys for Plaintiff. 
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Consent to Entry of Order 


Consent is hereby given to the entry of the order 
requested in the foregoing motion, without notice, 
Dated July 11, 1947. 


/s/ FRANK J. HENNESSY, 
Attorney for Defendant. - 

Rec. ELMER COLE: 
Asst. U. S. Attorney. 


[Endorsed]: Filed July 14, 1947. [59] ’ 


[Title of District Court and Cause. ] 


ORDER GRANTING LEAVE TO ENTER 
APPEARANCES 


On motion of plaintiff, and pursuant to the con- 
sent of defendant, leave is hereby granted Reginald 
H. Linforth and James I. Johnson to file their re- 
spective appearances in the above entitled action as 
additional attorneys for plaintiff therein. 


Dated July 14, 1947. 


MICHAEL J. ROCHE, 
United States District Judge. 


[Endorsed]: Filed July 14, 1947. [60] 
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[Title of District Court and Cause. ] 


APPEARANCES 


The undersigned, Regmald H. Linforth and 
James I. Johnson, in pursuance of an order of the 
above entitled court, granting them leave so to do, 
hereby enter their respective appearances as addi- 
tional attorneys for plaintiff in the above entitled 
action. 

Dated July 14, 1947. 


/s/ REGINALD H. LINFORTH, 
910 Croeker Building, 
San Francisco, California, 
Sutter 4815. 


/s/ JAMES 1. JOHNSON, 
910 Crocker Building, 
San Francisco, California, 
Sutter 4815. 


[Endorsed]: Filed July 14, 1947. [61] 
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NOTICE OF APPEAL TO CIRCUIT COURT 
OF APPEALS UNDER RULE 73(b) 


Notice is hereby given that Hearst Publications, 
Incorporated, a corporation, hereby appeals to the 
Circuit Court of Appeals for the Ninth Cireuit 
from the final judgment entered in this action on 
April 29, 1947. 

GROVE J. FINK, 
FINK & KEYSTON, 


By GROVE J.FINK. 


REGINALD H. LINFORTH, 
JAMES I. JOHNSON, 
Attorneys for appellant 
Hearst Publications, 


Incorporated. 
Of Counsel: 
CALKINS, HALL, LINFORTH & 
CONARD. 


[Endorsed]: Filed July 21, 1947. [62] 
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[Title of District Court and Cause.] 


COST BOND ON APPEAL 


The premium on this bond is $10 per annum. 

Whereas, the plaintiff in the above entitled action 
is about to appeal te the United Sittates ‘@iteuit 
Court of Appeals for the Ninth Circuit from a 
judgment entered against it in said action i the 
District Court of the United States, for the North- 
ern District of California, Southern Division, in 
favor of the defendant in said action, on the 29th 
day of April, 1947. 

Now, Therefore, in consideration of the premises 
and ‘of sueh appeal, the undersigned, Maryland 
Casualty Company, a corporation duly organized 
and existing under the laws of the State of Mary- 
land and duly authorized to transact a general 
surety business in the State of California, does 
undertake and promise on the part of the appellant 
that the said appellant will pay all damages and 
costs which may be awarded against it on the ap- 
peal on on a [63] dismissal thereof not exeeeding 
the sum of $250.00, to which amount it acknowledges 
itself bound. 

In Witness Whereof the corporate seal and name 
of the said surety company is hereto affixed and 
attested at San Francisco, California, by its duly 
authorized officer this 18th day of July, 1947. 

In ease of a breach of any condition hereof the 
above entitled court may, upon notice to said Mary- 
land Casualty Company, surety hereunder, of not 
less than ten days, proceed summarily in the above 
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entitled action or procceding to ascertain the 
amount which said surety is bound to pay on ae- 
count of such breach, and render judgment against 
said surety and award execution therefor. 


[Seal] MARYLAND CASUALTY |. 

COMPANY, <a 

By /s/ H. M. VREELAND, JR., 
Attorney in Fact. 


[Endorsed]: Filed July 21, 1947. [64] ©: «+: 


Be Abs 


[Title of District Court and Cause.] » 


STIPULATION FOR EXTENSION OF THE 
TIME FOR FILING THE RECORD. ON 
APPEAL AND DOCKETING THE ACTION 


It Is Hereby Stipulated by and between the 
parties hereto, through their respective attorneys 
of record: ——— 

That an order may he entered extending the time 
for filing the record on appeal and docketing the 
action on the appeal to the Circuit Court of Ap- 
peals for the Ninth Circuit from the final judgment 
entered in this action on April 29, 1947, notice of 
which appeal has been filed by plaintiff. 

. Dated August 20, 1947. 
/s/ REGINALD H. LINFORTH, 
/s/ JAMES I. JOHNSON, 
Attorneys for Plaintiff. 
/s/ FRANK J. HENNESSY, 
Attorney for Defendant. 
[Endorsed]: Filed Aug. 21, 1947. [65] 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO FILE THE 
RECORD ON APPEAL AND DOCKET 
THE ACTION ON APPEAL 


Pursuant to the stipulation of the parties hereto, 
it is hereby ordered that the time for filing the 
record on appeal and docketing the action on the 
appeal to the Cireuit Court of Appeals for the 
Ninth Cireuit from the final judgment entered in 
this action on April 29, 1947, notice of which ap- 
peal has been filed by plaintiff, be, and the same 
hereby is, extended to and ineluding October 18, 
1947. 

Dated August 21st, 1947. 


LOUIS E. GOODMAN, 
U.S. District Judge. 


[Endorsed]: Filed Aug. 21, 1947. [66] 
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WITHDRAWAL OF ATTORNEYS 


Whereas, Grove J. Fink, of the firm of Fink & 
Keyston, died on the 23rd day of July, 1947, said 
firm, with the consent of plaintiff appended hereto, 
hereby withdraws as attornevs for plaintiff m the 
above entitled action. 


Dated August 19, 1947. 


FINK & KEYSTON, 
By /s/ GARTON D. KEYSTON. 


Consent to Withdrawal 


Hearst Publications, Incorporated, hereby con- 
sents to the withdrawal of Fink & Keyston as its 
attorneys in the above entitled action, leaving Regi- 
nald H. Linforth and James I. Johnson as its sole 
attorneys in said action. 


Dated August 19, 1947. 


HEARST PUBLICATIONS, 
INCORPORATED, 
By /s/ CLARENCE LINDNER. 


[Endorsed]: Filed Aug. 21, 1947. [67] 
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[Title of Distriet Court and Cause. ] 


ORDER GRANTING LEAVE TO WITHDRAW 
AS ATTORMEMS 


Pursuant to the consent of plaintiff filed herein, 
leave is hereby given to Messrs. Fink & WKeyston 
to withdraw as attorneys for the piaintiff in the 
above entitled aetion. 

Dated August 21st, 1947. 

LOUIS K. GOODMAN, 
U.S. District Judge. 


Consent ts hereby given to the granting of the 
foregoing order without notice. 
/s/ FRANK J. HENNESSY, 
Attorney for Defendant. 
/s/ REGINALD H. LINFORTH, 
/s/ JAMES I. JOHNSON, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Aug. 21, 1947. [68] 


[Title of Distriet Court and Cause.] 


STATEMENT OF THE POINTS UPON 
WHICH APPELLANT INTENDS TO 
RELY UPON APPEAL 


Appellant intends to rely upon each of the follow- 
ing points: 
1. The eourt erred in holding that the news 
vendors involved were employees of plaintiff 
and were not independent contractors. 
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2 The court erred in the findings of fact 
upon which its decision was based. 
3. The court erred in its conclusions of 
law. 
/s/ REGINALD H. LINFORTH, 
/s/ JAMES I. JOHNSON, 
Attorneys for Appellant. 
Received a true copy of the foregoing this 24th 
day of September, 1947. 
WILLIAM E. LICKING, 
Asse WU. S. Attys 
Attorney for Appellee. 
[Endorsed]: Filed Sept. 24, 1947. [69] 


[Title of District Cow't and Cause. ] 


STIPULATION AS TO THE RECORD 
ON APPHAL 


It is hereby stipulated by and between the parties 
hereto, through their respective attorneys of record: ' 


1. That the following are designated as the parts 
of the record, proceedings and evidence to be in- 
cluded in the record on appeal: 


(a) The complaint. 

(b) The summons. 

(c) The answer to the complaint. 

(d) Order relative to consolidation and setting 
ease for trial on March 28, 1946, entered January 
28, 1946. ; . 

(e) Motion for judgment on pleadings filed 
March 22, 1946. 
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(f) Order consolidating for trial cases Nos. 
25228, 25229, 25230, and 25231, entered Marel 28, 
1946. [70] 

(g) Motion for judgment, filed April 2, 1946. 

(h) A complete transcript of all the evidence and 
proceedings. 

(i) All exhibits identified, offered o1 introdueed 
in evidence, being plaintiff’s Exhibits Nos. 1 
through 538, both inclusive, and Defendant’s Ex- 
hibits A through Z, both inelusive, AA, AB, AC, 
AD, AK, AF, AG, AH, AI, AJ. 

(j) Order submitting case, entered July 29, 1946. 

(k) Order that judgment be for defendant upon 
findings to be presented, entered January 2, 1947. 

(1) Opinion, filed January 2, 1947. 

(m) Defendant’s request for findings, filed Jan- 
uary 28, 1947. 

(1) Stipulation extending time to file objections, 
amendments and additions to findings, filed Feb- 
ruary 7, 1947. 

(o) Plaintiff's objections and suggestions for 
amendments and additions to findings, filed Feb- 
ruary 18, 1947. 

(p) Order settling findings of fact and conclu- 
sions of law, filed February 27, 1947. 

(q) Findings, filed April 29, 1947. 

(r) Judgment, filed April 29, 1947, together with 
order that findings and judgment be entered and 
filed, entered April 29, 1947. 

(s) Motion relative to appearances, filed July 14, 
1947. 

(t) Order permitting additional appearances, 
filed July 14, 1947. 
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(u) Appearance of Reginald H. Linforth and 
James I. Johnson, filed July 14, 1947. 

(v) Notice of Appeal, filed July 21, 19-47. 

(w) Cost of Bond on Appeal, filed July 21, 1947. 

(x) Withdrawal of Attorneys, filed August 21, 
1947. 

(vy) Order Granting Leave to Fink & Keyston 
to Withdraw as Attorneys, filed August 21, 1947. 

(z) Stipulation, filed August 21, 1947. 

(aa) Order Extending Time to File Record on 
Appeal and Docket the Action, filed August 21, 
1947. [71] 

(bb) Statement of Points on which Appellant 
Intends to Rely Upon Appeal. 

(cc) This Stipulation as to the Record on Appeal. 

2. That the original exhibits may be sent up to 
the Circuit Court of Appeals as a part of the 
record. instead of copies thereof. 

3. That the certified copy of the transcript of 
the evidence and proceedings, filed with the Clerk 
of the United States District Court in the above 
ease, shall be transmitted as a part of the reeord 
on appeal, and that additional copies thereof need 
not be filed by appellant. 

Dated September 18, 1947. 

/s/ REGINALD H. LINFORTH, 
/s/ JAMES I. JOHNSON, 
Attorneys for Plaintiff. 
/s/ FRANK J. HENNESSY. 
U.S. Attorney, 
/s/ W. BE. LICKING, 
Asst. U. S. Atty, 
Attorney for Defendant. 
[Endorsed]: Filed Sept. 24, 1947. [72] 
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ORDER ENLARGING THE TIME IN WHICH 
TO FILE THE RECORD OX APPA 


On motion of appellant, and for good cause 
shown, the time in which the appellant may file the 
record on appeal and docket the section on appeal 
in the above-entitled case, numbered 25228-G in 
the District Court of the United States for the 
Northern District of California, Southern Division, 
is hereby extended to and including November 18, 
1947. 

‘Dated this 16th day of October, 1947. 


WILLIAM DENMAN, 
Judge of the United States Cirenit Court of Ap- 
peals for the Ninth Circuit. 


A true copy. Attest: Oet. 16, 1947. 
[Seal] /s/ PAUL P. O° Baa: 
Clerk. 


[Endorsed]: Filed Oct. 16, 1947. Paul P. 
O'Brien, Clerk. 


[Endorsed]: Filed Oct. 17, 1947. C. W. Cal- 
breath, Clerk. [73] 
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District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Cierk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 73 
pages, numbered from 1 to 73, inclusive, contain a 
full, true, and correct transcript of the records and 
proceedings in the case of Hearst Publications, In- 
corporated, a corporation, Plaintiff, vs. United 
States of America, Defendant, No. 25228-G, as the 
same now remain on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of $10.20 and that the said amount 
has been paid to me by the Attorney for the ap- 
pellant herein. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 10th day of Novem- 
ber, A. D. 1947. 


[Seal] C. W. CALBREATH, 
Clerk. 


/3/ M. E. VAN BUREN, 
Deputy Clerk. [74] 


88 Hearst Publications, Ine. vs. 


In the United States District Court, for the 
Northern District of California, Southern 
Division 

Nos. 25228-9 


HEARST PUBLICATIONS, INCORPO- 
RATED, a Corporation, 
Plaintiff, 
Ws. 


UNITED STATES OF AMERICA, 
Defendant. 


Nos. 25230-1 


THE CHRONICLE PUBLISHING COMPANY, 
a Corporation, 
Plaintiff, 
VS. 

UNITED STATES OF AMERICA, 

Defendant. 

REPORTER’S TRANSCRIPT 
Consolidated 

Appearances : 

For the Plaintiffs, Grove J. Fink, Esquire. 

For the Defendants, Arthur L. Jacobs, Esquire, 
Special Assistant to the Attorney General of the 
United States, and Wiliam Licking. Esquire, As- 
sistant United States Attorney. 

Amicus Curiae, S. A. Ladar, appearing on behalf 
of Newspaper and Periodical Vendors Union. 

Clarence A. Linn, Esquire, appearing on behalf of 
the Attorney General of the State of California. [1*] 


* Page numbering appearing at top of page of Reporter’s certified 
Transcript of Record. 
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The Court: Do you wish to make an opening 
statement ? 

Mr. Fink: Yes, your Honor, J desire to. I desire 
to take a recess first. 

The Court: Would you prefer that? 

Mr. Fink: I would prefer that. 


(Recess. ) 


Mr. Fink: May it please the Court, you have 
already been advised as to the statutes under which 
the complaints of the causes have arisen. The com- 
plaints, I want to assure the Court, are not quite 
so formidable as they appear, because attached to 
the complaints are numerous exhibits, each ancl 
every one of which is admitted to be a true copy, 
and there is no controversy as to them. 

The Federal Insurance Contributions Act ¢om- 
plaint of the Hearst Publications, Inc., contains 
nine counts and covers periods beginning with April 
1st, 1937, covering the period of time until Decem- 
ber 31, 1940. Those respective counts were necessary 
because under the Act the newspapers, The Exami- 
ner and The San Francisco Call-Bulletin, ave as- 
sessed quarterly. Under the Unemployment Insur- 
ance Tax Act, or the Unemployment Tax Act, the 
Hearst Publications’ complaints contain but three 
counts and covers a period beginning with Januarv 
1st, 1937, for the entire year of 1938 and the calen- 
dar year 1940, there being no assessment for the 
vear 1939. 

The Chronicle’s complaints are identical with the 
Hearst [2] Publications’ complaints, both in con- 
tents and in number of counts. 
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he allegations of the complaints are largely ad- 
nitted. The corporate existence of the respective 
plaintiffs, the publication, the statutes, the cirenla- 
tion and retail sales on the streets of San Franciseo 
of the various newspapers is admitted: the type of 
action, the issuance of assessments and notices by 
the collectors, the demand for paymert of tax, the 
parment of tax under protest and with appropriate 
elain for refund, the disallowance of the claims in 
acrordance with the Titernal Revenve Bureau pro- 
cedure and such is admitted; and, notably, the con- 
tract to which reference has been made, which is 
attached as Exhibit 4, is admitted as a true copy. 

The contract is one between the San Francisco 
Newspaper Publishers Association. and the News 
Vendors Union in San Francisco. 

Now, the answer denies all the following alega- 
tions. We assert in our complaint a definition of 
the term “‘News Vendors’? which they deny. It is 
demed that papers are purchased at wholesale and 
sold at vetai] on the streets of San Francisco and 
that the profit te the news vendors is the difference 
between the wholesale and retail price. The organi- 
zation of the news vendors and the negotiations and 
execution of the contract of August 31, 1937, is 
denied, as is the intent to establish a buver and 
seller, independent contractor relationship. [3] They 
deny that construction of the contract. We have 
pleaded in the complaints, if vour Honor please, 
fony subsequent contracts which were execeuted in 
1939, 1940, 1942 and 1944, between the same per- 
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sons, the same parties. That denial, I understand, 
is merely a formal denial, tecause that paragraph 
contains some other allegations. 

I understand there is an admission that the four 
contracts were signed and that the copies which will 
be introduced are true copies. However, they do 
deny, for technical reasons J suppose, those four 
subsequent contracts. The intent of the parties m 
the four subsequent contracts is denied. By that 
denial, they deny that the intent in the four sub- 
sequent contracts was to establish a bnyer-seller 
independent contract relationship. They deny that 
the street vendors are not emplovees. They deny 
that they are independent contractors, and they 
deny that the plaintiff exercises no control over the 
vendors or that the plaintiff has no right to control. 
They make forma] denials in connection with the 
payment of the tax, the liability for the tax. 

Now, the pleadings, if vour Honor please, as thus 
very briefly described, present a clean-cut and clear- 
cut issue. There is only one issue in the case, that 
is, the status of the news vendors who sell news- 
papers on the streets of San Francisco. It is the 
contention of the plaintiff, and we will prove, that 
these vendors have operated under the system under 
which they are now operating, long before the enact- 
ment of the Social Security Act and the Unemploy- 
ment Insurance Act, and always have been buyers 
of newspapers at wholesale rates and that thev have 
always sold those newspapers upon the streets of 
San Irancisco at a retail rate. The relationship as 
between the parties prior to and after the enact- 
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ment of the Federal statute has been that of buyer- 
seller and that the news vendors are, in faet, inde- 
pendent contractors. We contend, of course, that 
there is no hability for the tax; that it has been 
paid and having been paid and appropniate claims 
for refund having been filed and disallowed, that 
the Government should make the refunds. 

Of course newspapers are distributed by a con- 
traet system, if it please the Court. hut we are 
concerned only and solely with the one type of 
newspaper distribution in this case, and that is the 
distribution by the street corner vendors who sell 
you your paper at night when you start for your 
train or home, or in the morning on your wav to 
work. We will show that in 1937 the vendors. for 
reasons of their own with which T am not con- 
cerned, formed an organization and affiliated with 
the American Federation of Labor and thereafter 
approached the publishers of San Francisco, seek- 
ing a contract with the publishers for the sale on 
the streets of San Franciseo of the newspapers pur- 
chased by members of their organization. We will 
show that the publishers agreed to negotiate with 
the Vendors’ [5] Union and those negotiations 
opened in the month of June. early in the month 
of June 1937. We will show that at the verv open- 
ing, the very begining of those negotiations, the 
question as to the status of the Vendors’ Union and 
the individua] arose and that as a result of that 
question arising that early, it was decided by hoth 
parties that the negotiations would proceed upon 
only one basis, to wit. that of the continuation of the 
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buyer-seller relationship. It will appear as the evi- 
dence in the case progresses that the intent of the 
parties in opening negotiations in 1937 was ex- 
pressed in a paragraph of the contract, Paragraph 
I, which declared it to be the intent of both parties 
to establish the buver-seller, independent contractor 
relationship, and contained another provision that 
the parties would not construe any part of the con- 
traet as being anything else; and it will be shown 
that that particular provision of the contract, Sec- 
tion 1, was earried through, not only in the first but 
the four sueceeding contracts, making five contracts 
in all, arms-length negotiation in which the intent 
of the parties was expressed. I might say, paren- 
thetically, that I recognize as well as anybody else 
that as a matter of law you cannot, by declaration, 
make a document something it is not. But I do say 
to the Court that when the parties have, through five 
successive contracts, expressed their intent, that 
weight must be given to that expression of intent. 
We will cover the matter of the construction of the 
contract, the 1937 contract, by the parties and will 
show to the Court that the parties in their dealings 
with each other construed and intended that con- 
tract directly in accordance with the expressed in- 
tent. The course of the testimony will show that 
newspapers, in these particular methods of distribu- 
tion, are delivered to the vendors by individual 
employees of the publishers, who are called ‘‘ Whole- 
salers.’”’ These wholesalers distribute from the 
publishers’ plants as rapidly as possible to the indi- 
vidual vendors, the several editions of the paper, 
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and the evidenee will show that the individual 
vendor is given such number of papers as he, the 
vendor, may order. At that point, the evidence will 
show that the contract of the publisher with the 
vendor ceases until it comes time for the vendor to 
pay for the papers which he has taken from the 
publisher. No emplovee of the publisher thereafter 
contacts the vendor, and the vendor is free to sell 
his rewspapers in the ways, method and manner 
that he mav see fit. 

We will present evidence to show that, applying 
the common law test, theve is no contro], no right 
of control by the publishers over the vendors. In 
fact, the evidence will probably go to a greater point 
than that. It will probably show that if there is any 
control by any party, the control is entirely on the 
part of the Vendors’ Union over their own men and 
not control by the publishers over the vendors. [7] 

A matter which I think may need a moment of 
explanation, your Honor, is a matter that is bound 
to arise, and it is this: In the complaint. Exhibit 4, 
is a contract between a publishers association and 
the News Vendors’ Union. Under the terms, it is 
what might be ealled a master contract. Under the 
terms of that contraet, standing alone, not one single 
newspaper would reach the streets of San Francisco 
for sale, not one single newspaper put out by any 
of the three publishers in San Francisco would ever 
reach the streets. The master contract provides for 
another and separate contract, which the evidence 
will show is made as hetween the pnblisher and the 
individual vendors, and it is that contract which we 
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contend, subject of course to a review of the master 
contract, must be interpreted by this Court. Each 
publisher enters into these separate contracts. He 
may contract with John Brown for a period of time, 
and later contract with John Smith for the same 
sales output. And these contracts are the ones, it is 
our contention, are the ones upon which we must 
have a judicial determination. 

During the early course of the trial, I apprehend 
that there will be some question of law arise, which 
normally I assume would not properly be mentioned 
in an opening statement. However, I want to state 
briefly the position which we take and state to the 
Court the position which I apprehend the Govern- 
ment will take. We urge upon the Court and will 
throughout the trial urge upon the Court that the 
common law eontract of the [8] relationship be- 
tween these parties must be applied. In other words, 
using the well-known test, the right of control, the 
actual control and the right to control, we believe 
are the determining tests. 

We state to the Court that the position of the 
Government will ultimately be that we must follow 
the doctrine that it is the mischief to be corrected, 
and so on, the social economic doctrine of the so- 
called Hearst case, decided by the Supreme Court. 
We will further show to the Court during the course 
of the trial that our position on the law is justified, 
not only justified but is a matter entirely free from 
doubt by the regulations of the very departments 
which are now opposing these causes. 

T think, if your Honor please, with this very brief 
statement, I am ready to proceed. 


~ 
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The Court: Do you wish to make a statement? 

Mr. Jacobs: If you please. 

May it please the Court, I would restate the 
question somewhat different than Mr. Fink. We 
helieve the question before this Court, the only ques- 
tion before this Court, is whether the street vendors 
engaged im the sale of the plaintiffs’ newspapers 
under the terms and eonditions of the wnion ¢on- 
traet, which is an exhibit to the complaint, are em- 
plovees within the meaning of the Social Security 
Aet. At the outset, as I tried to make clear on the 
motion for judgment, we beleve that this [9] union 
contract embodies all of the terms and conditions, 
all of the mght and obligations between the parties, 
the parties heing the San Francisco Publishers As- 
sociation, as well as the plaintiffs, the publishers, 
on the one hand, and the union on the other. That 
eontraet, and the provisions of that eontraet are in- 
corporated by reference in the contraet between 
the publishers and the individual] vendors under the 
form of contraet which is also attached as an exhibit 
to the complaint. Now, with respect to that contract, 
we say we think it 1s a complete contract. It is our 
position that no evidence is permissible to explain 
or in any way indieate the negotiations leading up 
to the contract. So far as the coutract is not am- 
biguous and unequivoeable, it speaks for itself. 
Further, we submit that no evidence is admissible 
to show the exereise or non-exercise of any powers 
conferred in that contract, because it is the existence 
of the power, not the exercise of the power, that is 
important. 
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Third, with respect to the contract, it is our posi- 
tion that no evidence is admissible to alter or vary 
the terms of that contract. 

Now, with respect to the question of emplovecs, 


> since 


the interpretation of the word ‘‘employee,’ 
there is no statutory definition, it is our position 
that the term ‘‘employee’’ as used in the Social 
Security Act is not to be interpreted in a common 
law sense, as Counsel for the [10] plaintiffs con- 
tends. It is to be interpreted in hght of the legisla- 
tive purpose and there is authority which supports 
the Government’s position. In any event, it 1s our 
position that these news vendors are employees 
within the common law definition, if there is a ¢om- 
mon law test as such, as well as employees within 
the meaning of the term as Congress intended that 
term to be construed. 

Now, in listening to the evidence, we think it 
would be well for the Court to note the salient fea- 
tures of the contract, to note generally what is 
covered, because already J think there has heen one 
misstatement of that provision of that contract. 
There are ten salient features to that contract. Ten 
features and provisions, which J shall not elaborate 
on, but simply point out to the Court, which indi- 
eate, which we believe establish as a matter of law, 
from the construction of the contract, the relation- 
ship created is that of emplover and employee. At 
the outset we ask the Court to note that the parties 
to the agreement are, on the one hand, the pub- 
lishers and the publishers association, and on the 
other hand a labor union, a news vendors union of 
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the American Federation of Lahor, whieh Mr. Fink 
referred to as an organization. 

Secondly, it is evident from the very wording of 
the agreement, that the object of the agreement, the 
object of the contract, is not to provide for the sale 
of newspapers to [11] the vendors, but is to provide 
for the sale by vendors of these newspapers to the 
public. The ultimate objective of the agreement is 
to provide for the sale by the vendors, not to 
vendors, of the plaintiffs’ newspapers. 

Thirdly, we ask the Court to note that the so- 
called wholesale and so-called retail price of the 
newspapers is established by the contract. 

Fourthly, we ask the Court to note and observe 
that not only has the publisher the right to hire 
whomever he pleases, it necessarily follows they 
must have the right in addition to that right, more 
significant, the right to terminate the agreement 
with any vendor at any time. Tt is enphemistieally 
stated as the night to discontinue the sale to any 
vendor, but we submit it is nothing more nor less 
than the right to hire or fire. 

Fifthly, we ask the Court to note that the pub- 
lishers reserve the right implicitly to designate 
where the papers are to be sold. 

Sixthly, the contract gives the publishers the right 
to designate the days and hours of any one day 
in which newspapers are to be sold. 

Seventhly, the contract provides that these ven- 
dors shall sell complete newspapers only, with see- 
tions thereof in such order as the _ publishers 
designate. 
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And, eighthly, and here I must correct I believe 
a [12] mistaken impression of Counsel for the 
union: there is an express provision in the contract 
that when the vendor is engaged to sell a particular 
newspaper, he may sell only additional newspapers 
if the publishers permit. In other words, he may sell 
one or more newspapers only as the publishers 
permit. 

Now, we ask the Court to note that the news 
vendor is granted full credit for unsold or returned 
newspapers. 

And the last and perhaps the most damaging pro- 
vision of the agreement is the provision for a guar- 
anteed minimum earning, which is designated in the 
eontract as ‘‘minimum profit.’”? So much for the 
contract. 

Now, Mr. Fink also has referred to the power of 
the vendors to control the means and methods by 
which they sell the papers. Whether they have that 
power under that contract is a matter of law, and 
whether they exercised it or not is immaterial, and 
in the absence of any express provision to the eon- 
trary in the contract, we submit they have not that 
power. Let it be assumed that the vendor who is 
selling papers on a corner designated by the pub- 
lishers, at a time designated hv the publishers, at 
a place designated hy the publishers, has a free 
choice. unlimited discretion as to the means and 
methods he sells the papers on the corner. We sub- 
mit he nonetheless is an emplovee bhecanse he has 
such discretion. That } oint could be elaborated, but 
we submit it is almost a subject for [13] judicial 
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notice that the sales technique of the vendors on the 
corner is so unlimited, while he is engaged in un- 
skilled employment, so his choice on the corner as 
to how he sells the papers night as well be en- 
trusted to him and still, as we believe, he is an 
employee. 

Now, with respeet to paragraph one of the agree- 
ment on whieh the plaintiffs rely so heavily, Para- 
graph I states it is the intent of the parties to 
establish the relationship of buyer and seller and 
not that of emplover and employee. Of course, the 
Court may well ask itself why such a provision was 
inserted, gratuitously mserted, unless perhaps fur- 
mshing an interpretation of the agreement, and 
apparently contradicted by the terms of the agree- 
ment itself. In any event, it is our position that 
such statement is not only not binding on the Court, 
but it is doubtful whether it is even evident to the 
Court. The contract recites that the relationship is 
that of seller and buyer, not employer and emplovee, 
as though they were legal opposites. I think the 
authorities we will submit will fully show that a 
person may be both a buyer and an employee of the 
person from whom he purchases the product. 

Now, lastly, it is doubtful, in our minds cer- 
tatinly, whether under the terms of the agreement, 
and it will be clarified by the evidence, whether the 
vendor is actually the purchaser of the papers, be- 
eause we will show under the evidence, that the 
vendor gets the papers only on a eredit basis. [14] 
He pays no cash on them, his possession is limited 
to the corner to sell under the terms and eonditions 
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of the contract. At the end of the working day he 
returns the unsold papers to the publisher and then 
gets credit for the unsold papers. I submit it is 
very doubtful whether under those conditions he 
may be contended to be the buyer. There can be no 
doubt if the first purpose of the legislation is con- 
sidered. The Court in hearing the evidence and being 
guided in the Court’s decision, should give this one 
single factor the most significance and most weight 
in determining whether they are covered by the 
Act. I think the ultimate inquiry here is not control 
to be exercised, how the vendor sells the papers, 
whether with his right hand or his left hand, but 
the question is: Does he pursue an independent call- 
ing; is he engaged in a distinet oceupation. We 
think, after hearing the evidence and an examina- 
tion of the authorities, there ean he no doubt, 
under the terms of the contract alone, that as a 
matter of law the vendors are employees, and the 
evidence submitted will only serve to confirm it. 
The Court: Mr. Jacobs, some point was made by 
Mr. Fink in his opening statement that there might 
be a contention that the parties to this contract did 
not intend to make a contract, an independent con- 
tract. Is there going to be a contention on the part 
of the Government that these contracts were en- 
tered into to give the appearance of an independent 
contract? I mean, [15] are vou questioning, are 
you arguing the good faith of the contract, or relv- 
ing entirely upon the interpretation of the contracts 
themselves ? | 
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Mr. Jacobs: Our position, with respect to your 
Honor’s guestion, is this: As we say, the intention 
of the parties is in the provisions of the contract, 
the very nature of the obligations and rights of the 
parties as stated in the contract, not what it states 
the relationship to be. 

Secondly, we state that if the belief of the parties 
is evidence of relationship, it must he a bona fide 
belief of the factual considerations, and not by rea- 
son of any selfish, personal, or legal considerations, 
and f think the evidence will establish, at least on 
the part of the union, that there was no such bona 
fide belief. Do I make myself clear, your Honor? 

The Court: Well, I would like to ask vou an- 
other question to see if I get it clearly. Is the 
Government going to contend that these parties had 
no intent to enter into an independent contractor 
relationship, but used this form in order to give that 
appearance ? 

Mr. Jacobs: We submit 

The Court: What I am getting at is: Is there 
any contention that this relationship was entered 
into for any purpose of evading obligations under 
this statute, to give the appearance to a relation- 
ship different than the actual [16] relationship; or, 
are you contending, on the contrary, that irrespec- 
tive of what the parties had in mind, the relation- 
ship as set out in the contract is one of employment 
rather than independent contract ? 

Mr. Jacobs: That is substantially correct. May 
U clarify that a little further? [ don’t know what 
purpose there was on the part of the publishers. 
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T cannot say of my own knowledge what the purpose 
of the publishers was in having this thing mserted 
in there. But I do know, that is © feel frem the 
evidence we have available, that this was not a 
bona fide belief of both parties. Even if it was an 
honest belief, which we doubt, of hoth parties, as- 
suming it was, I submit that the relationship cre- 
ated by the contract is stil] that of employer and 
employee, and there are numerous cases im the 
courts, where the courts have disregarded such 
positions. 

The Court: You don’t coutend, do.you, that 
these contractual relationships were entered into 
for the definite purpose of evading the effect of 
these statutes? . 

Mx. Jacobs: Our knowledge of it is this, your 
Honor, this contract was not designed to evade the 
obligations of the Social Security Act. It was a 
genuine collective bargaining agreement; there is 
no question about that. But. we say that the inser- 
tion of this particular clause m the contract was 
not a bona fide belief on the part of both parties. 

Mr. Fink: If the Court please, there are some 
formal [17] offers of exhibits that I desire to make 
at this time. ae 

In ease No. 25229, I offer in evidence the exhibits 
attached to the complaint, in the same order. Ex- 
hibit 1 is the claim for the period April 1937 to 
December 1937. And I ask that they be admitted 
in evidence, if vonr Honor please, hecause they are 
all admitted bv the pleadings. 

The Court: They may he admitted. 
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The Clerk: Are they to be in the case referred 
to, or consolidated? 

The Court: I think you can give them one num- 
ber. These cases are consolidated for trial, as I un- 
derstand. I think vou might as well introduce them 
as exhibits, and we will give them exhibit numbers 
in order. 

Mr. Fink: JI am, if the Court please, going to 
offer these generally now, and we will refer to 
them afterwards. 

The Court: This is Plaintiff’s Exhibit No. 1 


(The claim was marked Plaintiff’s Exhibit 
No. 1 in evidence.) 


Mr. Fink: Exhibit No. 2 is the clagiiigiiic 
Federal Insurance Contributions Act for the period 
shown. 


(The document was marked Plaintiff’s Ex- 
hibit No. 2 in evidence. ) 


Mr. Fink: Exhibit No. 3, which is the disallow- 
ance of a large list of claims, your Honor, by the 
Commissioner of Internal Revenue, on this date, 
July 13, 1945. [18] 


(The document referred to was marked 
Plaintiff’s Exhibit No. 3 in evidence.) 
Mr. Fink: Exhibit 4 is the contract between the 


parties to which reference has been made. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 4 in evidence.) 
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Mr. Fink: Exhibit 5 is a claim of refund and a 
protest covering the period October, 1938, to De- 
cember, 1938. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 5 in evidence.) 


Mr. Fink: Exhibit No. 6 is a similar claim and 
protest for a similar period. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 6 in evidenee.) 


Mr. Fink: Exhibit No. 7 is a claim and protest 
for the period January 1, 1939, to March 31, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 7 in evidence.) 


Mr. Fink: A claim and protest for the same pe- 
riod. 

If your Honor please, in the Western Publica- 
tions case, there were two newspapers involved, the 
San Francisco Call-Bulletin, and the San Francisco 
Examiner. The collector in assessing, levied sepa- 
rate assessments, so there are two exhibits covering 
the same period. 


(The document referred to was marked 
Plaintiff’s Exhibit 8 in evidence.) [19] 


Mr. Fink: Exhibit No. 9 is a protest and claim 
covered by the period April 1, 1939, to June 30, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 9 in evidence.) 
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Mr. Fink: Exhibit No. 10 is a similar claim and 
protest for the other newspaper for the same period. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 10 in evidence.) 


Mr. Fink: Exhibit No. 11 is a claim and protest 
for the period July 1 to September 30, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 11 in evidenee.) 


Mr. Fink: Exhibit 12 is a elaim and protest for 
the same period. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 12 in evidenee.) 


Mr. Fink: Exhibit No. 13 is a elaim and protest 
for the period October 1, 1939, to December 31, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 18 in evidence.) 


‘Mr, Fink: Exhibit No. 14 is a similar claim and 
protest for the same period. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 14 in evidence.) 


Mr. Fink: Exhibit No. 15 is a claim and protest 
for [20] the period January 1, 1940, to March 31, 
1940.. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 15 in evidence.) 


United States of America 107 


Mr. Fink: Ewhibit No. 16 is a similar claim and 


protest for the same period. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 16 in evidence. ) 


Mr. Fink: Exhibit No. 17 is a claim and protest 
for the period April 1 to June 30, 1940. 


(The document referred to was marked 
Plaintiff's Exhibit No. 17 in evidence.) . 


Mr. Fink: Exhibit No. 18 is a similar claim and 
protest for the same period. 


(The document referred to was. marked 
Plaintiff’s Exhibit No. 18 in evidence.) 


Mr. Fink: Exhibit 19 is a claim and protest for 
the period of October 1, 1940, to December 31, 1940. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 19 in evidence.) 


Mr. Fink: Exhibit No. 20 is a similar protest 
and claim for the same period. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 20 in evidence.) — 


Mr. Pink: May I state, for the purpose of the 
record, that completes the exhibits attached to the 
complaint in that [21] particular number. So, here, 
for the record that completes the exhibits in Case 
No, 25229. 

For the purpose of the record only, your Honor, 
I recognize they are consolidated, in No. 25228, T 
offer the following exhibits, all of which have been 
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admitted by the answer. They are going to run 
right along? 
The Court: They are going to run right along. 
Mr. Fink: Exhibit No. 21 is a claim and protest 
for the period January 1, 1937, to December 31, 
1937. 


(The document referred to was marked 
Plaintiff's Exhibit No. 21 in evidence.) 


Mr. Fink: Exhibit No. 22 is the rejection letter 
from the Commissioner of Internal Revenue dated 
July 13, 1945. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 22 in evidenee.) 


Mr. Fink: I will not introduee another copy of 
the contract, although it is attached, your Honor. 

Next in order, if your Honor please, is a claim 
and protest for the period January 1, 1938, to De- 
eember 31, 1938. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 23 in evidence.) 


Mr. Fink: Finally, next in order a elaim and 
protest for a period that is not made plain here, 
but a claim and protest in the total sum of $2,187.76. 


(The document referred to was marked 
Plaintiff’s [22] Exhibit No. 24 in evidence.) 


Mr. fimk: That completes all of the exhibits in 
No. 25228. 
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For the purpose of the record, in No. 25231, I 
offer the following exhibits in evidence: 

A claim and protest for the period April 1, 1987, 
to December 31, 1937. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 25 in evdence.) 


Mr. Fink: Next in order, the rejection letter 
from the Commissioner of Internal Revenue, dated 
July 13, 1945. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 26 in evidenee.) 


Mr. Fink: I will not offer the contract. A claim 
and protest for the period October 1, 1938, to De- 
cember 31, 1938. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 27 in evidence.) 


Mr. Fink: A claim and protest for the period 
January 1, 1939, to March 31, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 28 in evidence. 


Mr. Fink: A claim and protest for the period 
April 1, 1939, to June 30, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 29 in evidence.) [23] 


Mr. Fink: A claim and protest for the period 
July 1, 1939, to September 30, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 30 in evidence.) 
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Mr. Fink: <A claim and protest for the period 
October 1, 1989, to December 31, 1939. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 31 in evidence.) 


Mr. Fink: «AA claim and protest for the period 
January J, 1940, to Mareh 31, 1940. 


(The document referred to was marked 
Plaintiff's Exhibit No. 32 in evidence.) 


Mr. Fink: <A claim and protest for the period 
April 1, 1940, to June 30, 1940. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 33 in evidence.) 


Mr. Fink: A claim and protest for the period 
October 1, 1940, to December 31, 1940, 


(The document referred to was marked 
Plaintiff’s Exhibit No. 34 in evidence.) 


Mr. Fink: And that completes the offer in that 
individual case. 

Binally, if yonr Honor please, in Case No. 25230, 
I offer in evidence the following: 

A form of protest bearing date February 18, 1942, 
signed [24] by The Chronicle Publishing Company, 
by W. D. Burlingame. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 35 in evidence.) 


Mr. Fink: The rejection letter from the Com- 
missioner of Internal Revenue, dated July 13, 1945. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 36 in evidence.) 
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My. Fink: A claim and protest for the period 
January 1, 1937, to December 31, 1937. 


(The document referred to was marked 
Plaintiffs Exhibit No. 87 in evidence.) 


Mr. Fink: A disaHowance letter from the Com- 
missioner of Internal Revenue, dated July 13, 1945, 
referring to another one of the exhibits. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 38 in evidence.) 


Mr. Fink: And finally, a claim and protest in 
the total sum of $668.06. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 39 in evidence.) 


Mr. Fink: That, if your Honor please, completes 
the offer of the exhibits. 

Mr. Jacobs: With the permission of the Court, 
IT would like to submit a brief in support of the 
Government’s motion at this time. [25] 

The Court: What motion are you referring to? 

Mr. Jacobs: The motion for a judgment on the 
pleadings, which has been taken under advisement 
by the Court. 

The Court: Oh, well, you can submit it at the 
conclusion of the trial. As long as I am going to 
hear the evidence, I would rather devote myself to 
that than to reading a brief during the course of the 
trial. 

Mr. Jacobs: Very well. 

Mr. Fink: If it please the Court, I will call Mr. 
Bitler. 
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The Court: Is he going to be a long witness? 

Mr. Fink: It will be a lengthy witness. 

The Court: Would vou rather take a recess? 

Mr. Bink: I don’t care, 

The Court: I think we had better use the five 
minutes. 

Mr. Fink: Certainly. 


EUGENE F. BITLER 
called as a witness by Plaintiff; sworn. 


The Clerk: State your name to the Court, please. 
A. Eugene F. Bitler. 


Direct Examination 

By Mr. Fink: 

Q. What is your occupation ? 

A. Manager of the San Francisco Publishers 
Association. 

Q. And how long have you been in that position ? 

A. Eleven vears. 

Q. In San Francisco? A. Yes, sir. [26] 

Q. Mr. Bitler, what is your familarity with the 
newspaper business? Will von state vour familiar- 
ity with the business, please. 

A. Well, since 1914, outside of two years in the 
first war, all my life has been spent in the business. 

Q. And when you say you have spent your life 
in the newspaper business, in what several depart- 
ments of the newspaper business have vou been? 

A. Starting in the circulation department, go- 
ing to the business office, from the business office 


r) 


Umted States of America 113 


(Testimony of Eugene F. Bitler.) 
to the classified department, then to display, then 
to editorial. 

Q. And have vou had actual experience over the 
course of years in the circulation department of the 
various papers in San Francisco and elsewhere? 

A. Yes, I have. 

Q. Mr. Bitler, does vour name appear as the 
signer of all five of the contracts between the News 
Vendors Union and the newspapers in San Fran- 
cisco ? A. Yes, it does. 

Q. Now, directing your attention, Mr. Bitler, to 
the year 1937, do vou remember the time, the ap- 
proximate date when negotiations opened as_be- 
tween the News Vendors Union and the Publishers 
Association ? 

A. I would say around June 8th or 9th. 

@. And it thereafter continued from time to 
time, did it? 

A. It was fairly continuous. You mean, for that 
particular contract ? 

Q. I do. 

A. They were fairly continuous up to August 1st 
when the agreement was entered into, signed by 
both parties. [27] 

Q. A contract was signed and is now in evidence 
as an exhibit here. Is that correct? 

A. I guess it is. 

Q. Mr. Bitler, having in mind the date of the 
opening, which was around June 8th or 9th, of the 
negotiations, when did the question of the relation- 
ship of the parties arise? 
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My. Jacobs: Objected to on the ground that it is 
immaterial and irrelevant. When the question 
arose; the intent of the parties is contained in the 
aereenient and the negotiations, the steps or negoti- 
a’ions are entirely immaterial. 

The Court: <At first blush that would appear to 
be a velid objection. 

Mr. Fink: It isa preliminary question only, and 
was intended to lay a foundation for subsequent 
questioning. I take it. whether the negotiations were 
merged into a written contract or not, we have a 
rieht to show the intent of both parties. We have a 
right to show the intent of the parties and to show 
when that intent arose. As I say, it is a prelimi- 
nary question only, laying the foundation. 

The Court: What would be the materiality of 
when the intent arose? 

Mr. Fink: Simply to show, if your Honor please, 
that from the opening of negotiations in June, 1937, 
down to date, there has been a single intent of the 
parties to this contract. That is the issue here, what 
was the intent of the parties. 

The Court: Well, of course, wouldn’t it be self- 
serving [28] for any witness to testify? That is a 
matter the Court has to determine. 

My. Fink: Just a minute. The question, your 
Honor, I think vou must have misunderstood the 
question. The question was ‘‘When did it first 
avise?’* I apprehend the witness will say immedi- 
ately. 
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The Court: I don’t see how that will be any 
help to me. My. Fink. I think anybody who nego- 
tiates a contract has some intent in making the 
contract. 

Miettink: That is true. 

The Court: They have got some purpose in mind. 
It is not when they had the purpose in mind; it is 
what thev did that counts, isn’t it? I think per- 
haps vou might offer the contract, show what the 
parties did under the contract, submit that. If there 
is any question as to the meaning of the contract 
itself, the actions of the parties under the contraet 
would be evidence. But, what intent you sav they 
had, when the intent arose, really I don’t see the 
materiality. 

Mr. Ladar: I would just hke to offer a sugges- 
tion in connection with the objection made here. I 
apprehend that while it is settled law that parties 
to a contract in dispute between them cannot offer 
evidence as to intent or any variance, nevertheless, 
I don’t think it is the law, J think it would be easy 
to supply your Honor authorities on the proposi- 
tion, that an objection such as the one made now—— 
T am not talking about [29] the particular question, 
but the broad issne, whether the intent of the par- 
ties is evidence, it is a well known exception that 
when a third party is in the ease, the intention is 
not only relevant and admissible, but may becoie 
important in the face of an objection from a third 
party. The rule excluding the evidence is limited 
to the parties to the contract. 
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The Court: I think during the noon recess I had 
better read this contract and after I have done that, 
I can more intelligently rule on the question. We 
will recess until 2:00 p.m. 


(Adjourned to 2:00 o’clock p.m. this date.) 


Afternoon Session, 2:00 P.M. 


EUGENE F, BITLER. 
resumed the witness stand for further direct exami- 
nation: 


Mr. Fink: If your Honor please, may I address 
myself for a moment to the objeetion which was 
made just before the noon adjournment. If the 
Court will refer to Paragraph 12 and Paragraph 
15—the numbers vary slightly in the complaints, 
but it is in 25229—you will find that Paragraph 12 
of that complaint reads: 


“During all of the period of the negotiations 
of the said contract, Exhibit 4. and at the time 
of the execution thereof, it was the intent and 
purpose of the organization of News Vendors 
and of Plaintiff to create and maintain as be- 
tween the News Vendors and Plaintiff the re- 
lationship of buyer and seller and to establish 
and maintain the News Vendors and independ- 
ent contractors.”’ 


Paragraph 15 of the same complaint reads: 


‘During all of the period of negotiation of 
each of the said four contracts subsequent to 
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Exhibit 4, and at the time of the execution of 
each thereof, it was the intent and purpose of 
the organization of News Vendors and of Plain- 
tiff to maintain the relationship of buyer and 
seller and to maintain the [31] status of the 
said News Vendors as independent contractors. 
Said parties during the term of each of said 
contracts have acted with the intent and in the 
belief that said contracts would be interpreted 
and construed as intended by said parties.”’ 


Both of those paragraphs are denied in the an- 
swers, thus making a direct issue as to the intent and 
purpose of the parties in their negotiations and in 
the consummation of the contracts. 

And over and above that, and stronger in its im- 
port as far as this objection is concerned, is the fact 
that Counsel for the Defendant has directly, in his 
opening statement, by which he is bound, said, not 
in so many words, but by necessary inference, that 
these are fraudulent contracts. It was in answer 
to the question asked that he made that statement. 
He, in effect, has said that these are not good faith 
contracts, and therefore he is directly putting in 
issue the intent, the purpose and all the surrounding 
circumstances of these contracts. 

The Court: Well, I didn’t get that from his 
statement, that it was a fraudulent contract. 

Mr. Fink: Well, your Honor, we will have to go 
to the record on that, because that is my recollection 
of what he said, by necessary inference; that vou 
ean’t get anything else out of what he said. 
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My. Jacobs: Would the Court like to have me re- 
state [382] my position ? 

Mr. Fink: Let us go to the record for this, your 
Honor. 

The Court: Let’s not waste time in going back 
over that. That is the allegation of vour complaint. 
It is denied, but the question that is presented is, 
what kind of evidence is admissible under the issue 
ratsed by thet allegation of the complaint and the 
answer? And the objection, I think, that has been 
raised goes more to the kind of evidenee. You may 
have acts and condnet of the parties under the con- 
tract that would be properly admissible as evidence 
to prove that allegation of the complaint, but what 
they said during the stage of negotiations might 
not be admissible as evidence. In other words, 
merely because you have alleged that as the ulti- 
mate fact doesn’t mean that every type of evidence 
may be offered in support of it. I would not con- 
sider myself bound by some statements that were 
made by both sides of this contraet while they were 
negotiating the contract as to what they were in- 
tending to do, if, in fact, what thev did do was some- 
thing different. I am not sayine that is the ease 
here, bnt those are the difficulties that present them- 
selves and are, in my opinion. valid objections to 
that kind of testimony. 

Mr. Fink: Well, as I said 

The Court: I think that you have presented 
your contract. You ean show what the parties did 
under it, but [83] all of the conversations that took 
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place netween them when they were negotiating the 
contract, £ can't see how that would be matcrial. 

Mr. Fink: If vour Honor please, I think I stated 
this morning. and it is a fact, that the question 
which produced the objection is merely a prelimi- 
nary question going more to the time of the event, 
rather than to what was said or done at that time. 
The question was if he remembers when, in relation 
to June 8th or 9th, did the matter of the relationship 
of the parties arise. That was the question, I think 
not the exact words, maybe, but the same thought. 

The Court: Of course that may not be subjiect 
to that same objection. It is really immaterial, 
though. 

Mr. Fink, it seems to me that you have a question 
here as to whether cr not you are required to pay 
this tax, and that depends upon what vour status is 
in fact. 

Mr. Pink: That is right. 

The Court: Now, what the parties said when 
they were creating the status, I do not see how that 
would have any effect on the matter. They may have 
said anything imaginable. They may have said it 
was their intent to create a vast corporation; but 
it is the status of the plaintiff and of the newshovs, 
news vendors, that is going to determine whether 
or not vou are subject to paving the tax. That ques- 
tion of status is a question of physical fact. What 
is it? Not what the [34] parties said they were go- 
ing to do when they did it, but what are they doing 
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and what is their relationship today? Under what 
instrumentality or contract or agreement or strue- 
ture are they functioning, and what are they doing? 
And those are the facts it seems to me, on which the 
Court should deeide whether or not the statute re- 
quires the payment of that tax. 

Mr. Fink: There is no question that the-—— 

The Court: I think that is a fair statement of 
what I have to decide. I ean’t see how anything 
that the parties said in negotiating these contracts 
could make a bit of differenee one way or the other, 
beeanse, as a matter of fact, I wouldn't feel that I 
should pay much attention to it even if it went into 
the reeord and were by some standard admissible, 
because I might have a long disenssion with you 
and say, ‘‘ Well, Mr. Fink, now I am going to employ 
you as my seeretary,’’ and you say, ‘“‘All right, I 
want to be your secretary’’; and then we sit down 
and we make a eontract which provides instead of 
you being my seeretary, it said you are going to 
sell some property of mine on a commission basis. 
The fact that we had those conversations couldn’t 
possibly change the factual situation that actually 
subsequently obtained. I ean see that I could be led 
into a great many pitfalls by listening to conversa- 
tions that took place between the parties that 
couldn't possibly ehange what is actnally the fact. 
Now, if it is the fact that these news vendors are 
independent contractors, you [35] should not have 
to pay this tax. 

Mr. Fink: That is true. 
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The Court: If, in fact, they are employees, then 
you should have to pay the tax. 

Mr. Fink: That is right. 

The Court: Why don’t you just give me the 
evidence on that and ‘present your argument on 
that ? 

Mr. Fink: Well, if your Honor please, seriously 
—and I am really serious—we deem this to be the 
erux of the case, to show the surrounding cireum- 
stances under which the first contractual relation- 
ship—that is the first written contract—came into 
being. I do not intend, and my question does not 
import it, that I am going into detailed conversa- 
tions or anything of that sort. As I have tried to 
make plain, the question has for its purpose the 
eliciting of an answer, which is a faet, from the 
witness that this question arose almost at once, and 
that thereafter they proceeded upon a partienlar 
basis and concluded the contract. Now, that is as 
far as the evidence will go, and I think, if your 
Honor please, in view of the opening statement of 
Counsel—respectfully disagreeing with the Court— 
that I am entitled to make that showing. 

The Court: Well, I just don’t think that he used 
the word ‘‘fraudulent.”’ 

Mr. Fink: Well, I didn’t sav that he used the 
word ‘‘fraudulent.’? I said by necessary inference 
what he did say [36] that there could only be the 
one interpretation, namely, that he is alleging that 
it is a fraudulent contract. 
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. The Court: Well, suppose you restate the ques- 
tion again. 

Mr, Pink: May it be read? 

The Court: It will take too long; we haven’t 
the same reporter at the time that you asked the 
question to which the objection is made. 

Mr. Fink: All right, vour Honor. 

The Oourt: You say vou are not going into any 
detail as to the conversations. It may be the ques- 
tion will be more or less harmless. 

Q. (By Mr. Fink): Myr. Bitler, having in mind 
the probable opening date of these negotiations, 
June 8th or 9th, when, in relation to that date, did 
the matter of the relationship of the parties first 
arise? _ 

Mr. Jacobs: The same objection, your Honor. 

-The.Court: I will overrnle the objection. You 
have.my views on it and you know how mueh weight 
J am going to attach to it anyhow, so I don’t see 
any..harm in allowing it in the record. 

A..... At the first meeting, the question—as a mat- 
ter of fact, the only thing discussed at the first meet- 
ing was the relationship between the parties. The 
publishers ‘stated 

Mr. Jacobs: T am sorry; I can’t hear you. Not 
only [87] that, but what I heard was not responsive 
to the question. The question is When? Is that 
right? 

A. .. At the first meeting. 
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Mr. Jacobs: I am sorry; may be I didn’t un- 
derstand the question. Will you read it, please? 


(The Reporter read the question.) 


A. My answer is, at the first meeting, whether 
it was June 8th or June 9th; I don’t recall which. 

Q. (By Mr. Fink): Mr. Bitler, how did it 
arise ? A. It arose from 

Mr. Jacobs: Same objection, your Honor, to 
this whole line of testimony. 

The Court: Well, Mr. Fink, what are you going 
to show from this witness? Perhaps that will enable 
me to rule on it a little more intelligently and get 
over this phase of the matter. Do you want to show 
that the parties entered into a discussion as to 
whether they were going to be employees or whether 
they were going to be independent contractors; that 
they discussed it, and that as a result of that, they 
worked out the contract the way the contract is 
worked out? 


Mr. Fink: If your Honor please, one step fur- 
ther than that. The negotiations opened on June 
8th or June 9th. They were almost contmuous to 
August 31st, 1987, a considerable period of time, 
about three months. 

The purpose of the question is to show that while 
the [88] union had some ideas at the opening that 
they wanted to come under the employees’ status, 
that there immediately arose a question; that as a 
result of that, the union retired from that position 
and that during the entire three months there was 
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thereafter no question as to the basis of the negotia- 
tions. That is the sole purpose of the question, and 
it is not intended to elicit detailed conversatons at 
all. 

The Court: Well, I thnk I can shorten that up. 
You heard My. Fink’s statement; is that a correct 
statement of what went on, Mr. Bitler? 

A. 1 think T should put it in my own words, if 
you please, your Honor. At the first meeting the 
publishers stated that they were willing to nego- 
tiate with the union on the basis of a buyer and 
seller contract. That was agreeable to the union. 
Attorneys were brought in, Mr. Fink and Mr. Cal- 
kins, to develop a contraet which was a buyer and 
seller contract. Does that answer the question? 

The Court: That is what you wanted to bring 
out? 

Mr. Fink: Yes, your Honor. 

‘Phe Court: All right. 

Mr. Jacobs: Your Honor, I must move to strike 
that answer. 

The Court: You may have been deemed to have 
made a motion to strike it, and it is denied. 

Mr. Jacobs: Beeause it ealls for a conclusion, 
and it is hearsay. [39] 

“The Court: I think it is subject to those objec- 
tions. I will overrule the objection. 

Q. (By Mr. Fink): Mr. Bitler, let me ask vou 
—did I understand you to say that attorneys were 
imported into the discussions ? 
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A. After the first meeting, with an agreement 
being reached with the union and they were buyers 
and sellers and the contract could be developed on 
that basis, attorneys Grove Fink and John Calkins 
were asked to develop a contract on a buyer and 
seller basis. 

Mr. Jacobs: I move to strike all of that as not 
responsive to the question. The question is whether 
attorneys were brought into the conference. 

The Court: You are right about that. Your ob- 
jection is good; that was the question. I think the 
witness had already answered it, Mr. Fink. He 
said, in answer to my question that attorneys were 
brought in. 

NMiwBink; All right. 

Q. In the course of the negotiations, Mr. Bitler, 
were the several sections of the contract negotiated 
separately ? 

A. Yes, they were. As a matter of fact, agree- 
ment might be reached on anywhere from one to 
two or three sections at one meeting; at another 
meeting another three or four sections; another 
time it might have to be modified and revamped 
and [40] different language developed to cover an 
agreement that was finally reached. 

Q. By the way, who represented the News Ven- 
dors Union in these negotiations ? 

A. At that time it was the Pacific Coast Labor 
Bureau; at the present time it is known as the 
National Labor Bureau. 
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Q. Who was the personality that negotiated for 
the union ? 

A. Sam Kagel, with Ma. Shelley of the San 
Francisco Labor Council. 

Q. Was there always unanimity of opinion on 
the several subjects or several sections covered by 
the contract ? 

Mr. Jacobs: I objeet as irrelevant, incompetent 
and immaterial, and calling for the conclusion and 
thought of this witness. 

The Court: I will sustain the objection. I think 
it is Incompetent. 

Q. (By Mr. Fink): Myr. Bitler, I tink ¥en 
testified you have been in San Francisco for eleven 
years. AL Yes; sir. 

Q. Do you know what the position of the news 
vendors was in San Francisco prior to August 31, 
1937? 

Mr. Jacobs: Objection as to what the position 
was; I don’t know myself what Counsel means. 

Mr. Fink: Well, let us withdraw the question 
and see if we can get it so even you can mnder- 
stand it. 

Mr. Jaeobs: Thank you. [41] 

Q. (By Mr. Fink): Mr. Bitler, are newspapers 
sold in the City of San Francisco to news vendors 
on a wholesale basis prior to August 31, 1937? 

Mi, Jacobs: Same objection, whether they were 
sold or not. 

The Court: Well, I think that is immaterial. 
I will sustain the objection. 
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Mr. Ladar: If your Honor please, may I say 
a word on that, not with respect to the ruling, but 
with respect to the general subject matter? 1 took 
the trouble to check it during the noon hour, and 
I want to call this to your Honor’s attention, that 
as I understand what Counsel has been attempting 
to do, he is attempting to show the circumstances 
surrounding the parties at the time that the series 
of contracts began. The decisions seem to be guite 
uniform in this rule, your Honor, that where, as 
happened here this morning, a statement is made 
in response to the Court’s question, that one sec- 
tion of this contract at least with respect to one of 
the parties was not made in good faith, and fur- 
thermore the statement was made that the relation- 
ship of buyer and seller and not independent con- 
tractors, is referred to in the contract, and that 
there may be a meaning there other than independ- 
ent contractor, the Court should—I mean, certamly 
the Court is legally empowered, and in the exercise 
of that power should take into consideration all of 
the circumstances that surrounded these [42] par- 
ties at the time of the execution of their contract, 
because the question of good faith and the question 
of meaning and intention is injected into the ease. 

The Court: Well, of course, you do not have to 
meet the defendant’s opening statement as part of 
the plaintiff’s ease. T1e just made his statement to’ 
advise the Court what he was going to contend, hut 
you don’t have to start out and affirmatively prove 
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such an issue as good faith until there has been 
something for you to rebut along that line. I thinix 
that is a fallacy in the reasoning of both you and 
Mr. Fink. You show your contract, it is up to tlre 
other side then to show that the eontraet doesn’t 
truly represent the actual situation. You don’t have 
to meet that in advance. 

Mr. Ladar: That is true, except that it was 
formulated in the pleadings in the first instanee as 
one of the issues if you read these pleadings. 

The Court: It may have been an issue the de- 
fense raised. You don't have to meet it as part 
of your case until yon have got something to meet. 
They may present that, but until they do present 
it you haven’t anything to meet along that line as 
far as I can see. I don’t see why you just don’t 
get along and present the evidence as to the relation- 
ship of these parties, and if it is necessary to rebut 
any showing that is something that is artificial 
abont this contraet or this relationship, you ean 
do that by way of rebuttal. But I think [43] that 
you are anticipating defenses, aren’t you? 

Mr. Ladar: The flesh and blood of the relation- 
ship comes into being and the circumstances they 
found themselves in on a certain date, and they 
pass from that to what they did. And those two 
things together would probably more clearly make 
and show the relationship, and I think Mr. Fink’s 
last question might be important 

The Court: I don’t know what you are getting 
at. The opening statement didn’t indicate to me 
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that the attorneys were going into any preliminary 
matters at all. 

Mr. Ladar: The last question—— 

The Court: What is it you want to show by 
this? Tell me what it is, then maybe I can under- 
stand what you are getting at. 

Mr. Fink: If your Honor please, I believe it 
important to show, in view of the attitude on the 
statement of Counsel, I believe it to be pertinent 
and necessary to show that this was an arms-length 
negotiation wherein the base subject matters which 
Counsel indicated as indicative of the employer- 
employee relationship are just contract negotiations. 

The Court: May I ask you a question, then I 
think I can get at it more quickly. Prior to this 
contract there was no contract? 

Mr. Fink: There was no written contract. There 
were contracts. [44] = 

The Court: There were disputes existing as to 
the terms and conditions of the relationship between 
the news vendors and the newspapers ? 

Mr. Fink: No, we know of no disputes. All we 
know is that upon some date in June, or possibly 
late in May, we were approached that an organiza- 
tion wanted to negotiate with us. That was the 
fact, there was no dispute. This organization which 
was formed in May, I believe, some time, or finally 
formed in May 1937, came in and said they wanted 
to negotiate and we said, ‘‘All right.”’ As far as 
we know there was no dispute at all. 
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The. Cowt: Previously vou had had relations 
with the news vendors independently of the asso- 
ciation; is that what you mean? 

Mr. Fink: That is true, your Honor. 

The Cowt: Now, you want to show at this time 
this contract was negotiated it resulted from over- 
tures to the publishers organization ? 

Mr. Fink: That is true. That is true. There 
Was no dispute; if wasn’t the result of any 

The Court: How will that throw any heght upon 
the interpretation of this relationship ? 

Mr..Fink: If your Honor please, I don’t know 


how it would make it plainer except to sav again 
that it does show that these various things that the 
Government is saying spell [45] employer-employee 
were the result of negotiation which finally resulted 
in contracts. Apparently the position of the Gov- 
ernment must be that these conditions were imposed 
by foree upon the union. 

The Court: That is the first time you have told 
me something ‘that lets light on it. I think that 
may be the ease. 

Mr. Fink: TI anticipated that. 

The Court: All@aglit co intosthat. 

Mr. Jaeobs: May I state for the purpose of the 
record— 


The Court: You may have an objection. 

Mr. Jacobs: That is not the Government’s 
position. 

The Court: Well then, it eannot do any harm 
to let it go in. We will save time. 
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Mr. Fink: Now, I don’t know whether there 
was a question pending. If there was, I will with- 
draw it and start again. 

Q. Mr. Bitler, did the subject of the wholesale 
and retail prices of newspapers arise during the 
period of these negotiations in 1937? 

A. Yes, it did. 

Mr. Jacobs: May it be understood that the Gov- 
ernment’s objection goes to the whole line of this 
testimony ? 

The Court: All right. Let the record show that. 

Q. (By Mr. Fink): Will you just state gen- 
erally: The parties had divergent views on the 
wholesale and retail prices. Is that accurate? [46] 

A. Yes. 2 

Q. And did you ultimately reach the agreement 
as expressed in the contract ? A. We did. 

Q. Mr. Bitler, during the course of these nego- 
tiations did the subject-matter of the selling hours 
arise ? xe YES, Sir. 

@. And were there divergent views of the par- 
ties on matters of selling hours? 

A. To some extent, not too far distant from each 
other. 

Q. One party proposed a certain period of time 
and another party proposed a different period of 
time? 

A. The publishers proposed a period, if I might 
say, in accordance with edition times, reader habits, 
and so forth. 
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@. And the union presented a plan of different 
scheme for selling hours ? 

A. Originally they presented an original plan, 
that is, the plan for selling, but there was not mucn 
discussion over the matter of hours. Finally, it 
evolved in the contract. 

Q. Ultimately that resulted in a meeting of 
minds ? A. Yes, sir. 

Q. By the way, you mentioned something about 
edition time, Mr. Bitler. Can you briefly describe 
what dictates the selling hours of newspapers? 

Mr. Jacobs: An objection, if it please the Court, 
unless you qualify this man as an expert, not only 
on the newspaper business, but that he is authorized 
to speak for the practice of each of the publishers 
here involved, and each newspaper here involved. 
If anybody is qualified to testify here it is [47] 
the newspaper publisher hinself. 

Q. (By Mr. Fink): Mr. Bitler, didn’t you 
testify you had been in this business since you were 
fourteen years of age? A. Sinee 1914. 

The Court: JI will overrule the objection. 

Q. (By Mr. Fink): Be brief about it, Mr. Bit- 
ler; what determines the selling hours of news- 
papers ? 

A. The release of news and the reading habits 
of the public in different localities. In other words, 
in San Francisco you want evening papers to hit 
the streets earlier than probably in Portland or 
Seattle, or some other city. It is all a matter of 
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the release of news and reading habits of the public 
in the locality. 

Q. Does wire receipt of news by newspapers 
have anything to do with the selling hours? 

A. Yes. 

Q. Does the concentration of the public at given 
points at given times have anything to do with the 
determination of selling hours’? 

A. Yes, it does. 

Q. And from those elements, the edition time 
is fixed. Is that right? A. Yes. 

Q. Now, Mr. Bitler, do vou recall a discussion 
on the subject of sales outlets on the corners? 

A. Yes, sir. 

Q. And did that occupy a considerable part of 
the time of the negotiating committee? 

A. Tt dad. 

Q. Were there divergent views on the subject 
of sales outlets? [48] 

A. There were, due to the fact that the union 
desired to protect its members insofar as their 
profits were concerned. In other words, at some 
outlets there was a question as to how near a news 
vendor at another outlet could be, the ratio of news- 
boys to news vendors in certain zones throughout 
the city, and other matters which were duly nego- 
tiated and set forth in the contract, as I say, to 
protect the profits of the news men. 

Q. Do you recall a discussion on the subject 
matter of the guarantee of profit? 

Ae Yessir. 
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Q. Was that another subject that oeceupied a 
considerable period of time over those three 
months? AS. Yes, I would say itd 

Q. And 

A. May I qualify that and sav that the guar- 
antee seemingly was not so important as questions 
surrounding the news vendors selling either full 
time or part time corners. In other words, seem- 
ingly they were more interested in getting a con- 
dition in the contraet that would proteet their 
profit or sales on the various corners. 

(). And that was designed, then, the corners 
were designed, together with the guarantee, to give 
a profit sufficient to justify a news vendor selling 
at that outlet? 

A. That was it. I might qualify that further to 
say that Mr. Shelley, at his instance a full map 
of the City was developed and several meetings 
were held with that map and certain pins used in 
the map to indieate outlets and setting up the City 
in zones, setting up the number of newsboys, that 
is, newsboys [49] under the age of sixteen, the 
number of newshoys, the ratio of newshoys to news 
vendors in those various zones. 

Q. Mr. Bitler, do the newspaper publishers in 
San Francisco maintain vendors at various times 


upon corners which in themselves will be unprofit- 
able? 

A. Yes, they do. They do that, if I may go fur- 
ther, they do that heeause in certain districts one 
newspaper does not sell and beeause probably they 
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have not had proper representation in that district, 
t that particular part of the City, and they will 
put in what they call ‘‘dirt’’ corners to start the 
sale of newspapers in that particular district. 

@. That relates, does it not, to the matter o! 
circulation ? A. Yes. 


a 


@. Those news vendors that are put on these 
so-called ‘‘dirt** corners would not make sufficient 
profit by the sale alone of newspapers to justify 
their staying at the outlet? 

A. They would not in the beginning, that is, in 
such a corner supposedly, they would not make the 
guarantee. 

Q. Then the guarantee was a device to secure 
representation ? 

A. That and to guarantee the news vendor a 
certain profit. 

Q. My. Bitler, from your wide experience in 
the newspaper business do you know of any con- 
tract other than the one in San Franciseo that is 
similar to it? A. The only one 

Mr. Jacobs: I object, if it please the Court. If 
we are going to have evidence about other contracts, 
let’s have them [50] produced in evidence here. 

The Court: What is your purpose? 

My. Fink: I asked if he knew. 

The Court: Do you want to pursue this further? 

Mv. Fink: I don’t care about it. 

The Court: It would not make a difference, 
would it, if there were other contracts? 
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Mr. Fink: Well, it goes fo one of the matters 
that will arise in argument, your Honor. The only 
purpose of the question is to show that insofar as 
we know, at this time there are two contracts in 
the entire United States which are similar to this, 
two contracts of this character in the entire United 
States. One is in Oakland and one in San Fran- 
cisco. Those are the only places we know of. In 
the argument it will develop, and we will make a 
point of that, that we are assessed in San Francisco 
and they are not assessed in Oakland, a matter of 
discrimination. 

The Court: TI have enough to do to pass on the 
merits of this case without passing on the diligence 
of the taxing authorities. 

Mr. Fink: I think, when it comes to a question 
of discrimination, it is directly in your lap, your 
Honor. 

Mr. Linn: Maybe you will insure an assessment 
in Oakland now. 

Mr. Fink: The question was just to develop that. 

The Court: Well, you have stated it. If you 
say that is a fact, maybe Counsel won't dispute it, 
for what it is worth it is in the record. 

Mi. Jacobs: Similar contracts ? 

The Court: Yiess 

Mr. Jacobs: I certainly do object to it. 

The Court: I will sustain the objection. Counsel 
stated what he was getting at, and it did not seem 
particularly material. 
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Ome Cay Mr. Fink): My. Bitler, is there a con- 
tract which is very much like this San Francisco 
contract, in the City of Oakland? 

Mr. Jacobs: The same objection. 

The Court: I think the objection is good. I will 
sustain it. 

Q. (By Mr. Fink): Now, Mr. Bitler, leaving 
the 1937 contract for the moment, was a new ccn- 
tract negotiated in 1939? 

A. Yes. Negotiations were started on that about 
around September 1938, as I recall. 

Q. And was the subject-matter of the relation- 
ship of the parties again a matter under discus- 
sion? ma It was: 

Q. At the outset of the negotiations? 

A. It was. 

Q. Was there a meeting of the minds in the 
difference of opinion finally? A. There was. 

Q. And did the parties agree in the 1939 con- 
tract on language [52] similar to the 1937 contract ? 

A. It was not similar; it was identical. 

Q. That was Section 1 of the contract? 

eee that is Tight. 

Mr. Fink: And now, for the purpose of the 
record, I will, your Honor, read at this time Section 
1 of the contract which is identical throughout the 
five: 


“Section 1. Each of the parties hereto 
agrees that the intent of this agreement is to 
maintain the relationship of seller and buyer, 
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and not the relationship of employer and em- 
ployee, and neither party hereto will construe 
anvthing herein, and nothing herein shall he 
construed otherwise than in accordance with 
this expression of the intent hereof.”’ 


Q. Now, Mir. Bitler, was another contract nego- 
tiated in the vear 1940? EWES, 

Q. Did the subject-matter of the relationship 
of the parties arise at that negotiation ? 

= Wo, sit 

Q. And is it the fact, Mr. Bitler, that the con- 
tract of 1940 contains an identical paragraph with 
the one I just read? 

A. Yes, sir, and that was the original union’s 
proposal. 

Q. They, themselves, proposed it? 

A. Yes. 

Mr. Jacobs: May it please the Court, may we 
have the contracts in evidence instead of this wit- 
ness testifying ? 

Mr. Fink: I will be delighted. I was laying a 
foundation to introduce them. [53] 

The Court: Have you seen copies of the con- 
tracts ? 

Mr. Fink: They have copies. 

The Court: Is there any objection ? 

Mr. Jacobs: No, your Honor. 

Mr. Fink: T now offer in evidence and ask that 
it he marked. a copy of the 1939 contract. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 40 in evidence.) 
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Mr. Fink: A copy of the 1940 contract. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 41 in evidence.) 


Mr. Fink: A copy of the 1942 contract. 


(The document referred to was marked 
Piaintiff’s Exhibit No. 42 in evidence.) 


Mr. Fink: And a eopy of the 1944 contract. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 438 in evidence.) 


Mr. Fink: I will say to the Court I am not 
delivering a copy to Counsel because already have 
got them. They were delivered to them in Wash- 
ington. 

Q. To shorten the examination, Mr. Bitler, is 
it true that each one of the contracts now introduced 
in evidence all contain that section 1? 

ay Ves. 

Q. In the same language? A. Yes, sir. 

Q. And it is true also, Mr. Bitler, that beginning 
with the [54] year 1940, again in 1942, again in 
1944, the subject-matter did not even arise? 

A. It did not. May I say that each of those 
agreements were two-year agreements. The first 
two agreements were one-year agreements. 

Mr. Bitler, in the 1939 contract the union sub- 
mitted an initial proposal, did I understand you to 
testify ? A. Yes, sir. 
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Q. And that would have been submitted in 1938, 
some time in October? 

A. No, I would say it was submitted some time 
prior to August 31, 1939, but what date I am not 
sure. 

Q. I hand vou a mimeographed document. Is 
that the original union proposal for the 1939 con- 
tract ? 

A. Without checking it I would say it looks 
like it, yes. 

Q. I would like you to be sure, if you will. There 
is a date in the upper right-hand corner in lead 
pencil. Is that your handwriting ? 

A. That is my secretary’s handwriting. That is 
right, it is the original proposal of 1938. 

Q. This was mimeographed by you in your 
office ? 

A. Iam not sure, Mr. Fink, whether we mimeo- 
graphed it or the union mimeographed it and sent 
us copies. 

Mr. Fink: I have just the one copy of this, 
Judge. I do not have an extra copy. 

The Witness: You see, many of these proposals, 
your Honor, were developed by the Pacific Coast 
Labor Bureau and they were in position to mimeo- 
graph them at times. At other times they [55] were 
not, all according to the amount of people they had 
to work on them. 

Mr. Fink: If your Honor please. I offer in evi- 
dence and ask that it be appropriately marked, the 
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Union’s proposal which Mr. Bitler has identified, 
as being the opening of the 1939 negotiations. 

The Court: Any objection? 

Mr. Jacobs: No objection. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 44 in evidence.) 


Q. (By Mr. Fink): Now, Mr. Bitler, I hand 
you a letter on the letterhead of the News Vendors 
Union of San Francisco, signed by Charles H. 
Bowers, dated October 6, 1938. Is that a part of 
the negotiation of the 1939 contract ? 

A. Yes, sir. 

Q. And that was received by you in the ordinary 
course of mail? 

A. Yes, sir. This is the result of { don’t know 
how many meetings. It is the original Union pio- 
posal submitted in 1935. This letter dated October 
6, 1938, developed by the News Vendors Union con- 
tains various sections the Union themselves modified 
from their original proposal. 

Q. Mr. Bitler, referring back to the other doeu- 
ment which was the opening proposal for the 1939 
contract, I called your attention to a date in lead 
pencil in the upper right-hand corner, which was 
July 6, 1938. Dees ihat refresh your [561 recol- 
lection as to the opening of the negotiations ? 

A. There was 60 days notice, any time 60 days 
prior to the termination of the contract they could 
open. 
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Q. That was the approximate date, anyway, of 
the opening ? 

A. Yes. Now, the opening also gave the pub- 
lishers the privilege of submitting counter-proposals 
within 35 days, so the original meetings may not 
begin until 40 or 50 days after the original News 
Vendors’ proposals were submitted. 

Mr. Fink: I will now offer in evidence, if it 
please the Court, the letter of October 6, 1938, to 
which there is appended a draft of an agreement, 
and ask that it be appropriately marked. 

Mr. Jacobs: I will state that I have no objection 
to this document as such, reserving my initial ob- 
jection made to the whole line of testimony. 

The Court: Very well. It may be admitted. 


(The documents referred to were marked 
Plaintiff’s Exhibit No. 45 in evidence.) 


Mr. Fink: Mr. Clerk, may I have Exhibits 44 
and 45, please. 

May it please the Court, I desire to direct your 
attention to the fact that the opening draft of the 
agreement, now Exhibit No. 44, contained as Sec- 
tion 1 the following: 


‘‘Seetion 1. (a) The Publishers recognize 
the Union as the sole collective bargaining 
agency for all News Vendors coming under the 
terms of this agreement. [57] 

‘“(b) This agreement shall apply to the sale 
of newspapers of the Publishers by News 
Vendors coming under the terms of this agree- 
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ment in the city and county of San Francisco, 
at the site of the Golden Gate International 
Exposition, 11 Daly City, and at special events 
in San Mateo County. 

‘“(e) A News Vendor is hereby defined io 
be a person eighteen (18) years of age or over 
who offers for sale newspapers of the Publish- 
ers at retail at or on any point of sale within 
the area defined in Section 1, paragraph (b).”’ 


And in the letter of October 6, 1938, addressed 
to San Francisco Newspaper Publishers’ Associa- 
tion, it reads: 


‘‘Gentlemen: Enclosed you will find copy of 
Union’s revised proposal for your considera- 
tion. 

‘‘We are ready to resume negotiations with 
your committee and suggest that we meet Tues- 
day and Thursday, October 11 and 13, at 10:30 
ameter 12:30 p.m., and 2:15 p.m. to 4:30 jam. 


‘“‘Very truly yours, 
“NEWS VENDORS UNION 
No. 20769 


By CHARLES H. BOWERS, 
Secretary-Treasurer.’’ 


I desire to state, without reading it further, that 
section 1 of the revised proposal, Exhibit No. 45, 
is identical with [58] those appearing in the other 
five contracts which already have been introduced, 
and state the intent of the parties is buyer and 
seller, independent contractors. 
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Mr. Jacobs: That is not a trne statement of the 
contents of that paragraph. It speaks for itself in 
its printed form. 

Q. (By Mr. Fink): Mr. Bitler, can you briefly 
encompass In a few words what the major changes 
were in the four contracts after the 1937 contract? 
I don’t want you to go into it in detail, imless Coun- 
sel does. 

A. Very few changes. One had to do with re- 
zoning in the matter of the ratio of newsboys to 
news vendors. The matter of guarantees. At one 
time we had a new agreement. We had to have 
something in there to cover Treasure Island during 
the World Fair. But, the majority of changes have 
had to do with the guarantee. In other words, to 
the full-time corner and the part-time corner. As a 
matter of facet, since 1940 I don’t believe there has 
been any discussion on any issue of importance ex- 
cept the guarantees. 

Q. May I suggest to vou, Mr. Bitler, that you 
discussed a change in hours after the 1937, the 
hours of selling? W... The 1937 contract? 

Q. Was there a change? 

A. Tomy recollection the only change made was 
on the side of the morning newspapers. 

Q. That was at the suggestion of the Union? 

A. Yes, sir. What I mean is, the morning papers 
had no sale [59] hours, what were called A.M. Out- 
side Sale Hours. 

Q. [ think that would he helpful to the Court. 
T know it was a mystery to me at one time, if rou 
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will state what the A.M. side and the P.M. side 
mean. Explain that. 
A. I think possibly someone representing the 
morning newspapers eould explain that more fully. 
Mr. Fink: All right. Take the witness. 


Cross-Examination 


Mr. Jacobs: May I see Exhibit No. 44, Mr. 
Clerk? Before proceeding with the examination of 
the witness, since this exhibit was read from by 
opposing Counsel, I should like to read another part 
of the same exhibit, No. 44, Section 2: 


‘“‘Nhe Publishers agree that for the sale of 
newspapers in the areas defined in Section 1, 
paragraph (b), they will employ and retain in 
employ only members of the Union in good 
standing.’’ 


Mr. Fink: Thank vou. I had intended to read 
that and I overlooked it. 

Q. (By Mr. Jaeohs): Mr. Bitler, you have been 
for how many years manager of the San Franciseo 
Publishers Association ? A. Eleven years. 

Q. Have you had any other employ in that time? 

A. No. Well, I would sav this, there is the Oak- 
land Newspaper Publishers Association which I 
also had under my jurisdiction. 

Q. Have you ever worked for The Examiner, 
The Chronicle, or [60] The Call-Bulletin ? 

A. Not in any capacitv other than as manager 
for Association. 
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Q. Who supports the San Francisco Publishers 


Association ? 
A. The four San Francisco newspapers. 
Q. Is it a non-profit organization ? 
A. hat is right. 
Q. That is your full-time duty? 
Ae That is elie 
Q. Now, do you remember when the News Ven- 


dors Union was first organized in 1937? 

iA. Yes, I do. 

Q. Approximately when was it organized? 

A. Oh, I would say the early part of May. 

Q. You remember when they first requested 
negotiations for a contract with the Publishers? 

A. That latter part of May. 

Q. Do you reeall that they threatened to strike 
unless they got a contraet with the Publishers? 

A. Well, no, I don’t right now. They may have. 
T will have to qualify that, because the Unien in 
many instances threatened to strike, but I do not 
recall that the News Vendors issned such a state- 
ment. They may have, but I am not sure. 

Q. Do you remember when they made their first 
demand for a union contract? 

A. I would say the early part of June, or the 
latter part of May, 1987. 

Q. If you recall, at first the publishers refused 
to negotiate with the union. Is that correct? 

A. Not after they received their charter from 
the A. I’. of L. and seeured the backing of the San 
Francisco Labor Council. [61] 
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Q. Prior to that time they had refused, had they 
not? 

A. ‘They only refused because the News Vendors 
had not been able to get a charter, had not been 
recognized by the A. F. of L., the C. I. O., or the 
San Francisco Labor Council. 

Q. At no time did the publishers refuse to nego- 
tiate because the vendors were not employees? 

A. I beg pardon? 

Q. Do you remember any time the publishers 
refused to negotiate with the News Vendors Union 
for the reason that they were not employees? 

A. I would say in the first meeting we stated 
they were not employees. We were willing to nego- 
tiate on the basis of buyer and seller relationship, 
but not employer and employee relationship. We 
never considered them employees, and they were 
not employees. - 

Mr. Jacobs: J move to strike all the answer as 
not responsive to the question. and I will repeat the 
question again. 

Mr. Fink: Let’s have a ruling on the objection. 
I submit that it was directly responsive. 

Mr. Jacobs: No. I asked if at anv time—— 

The Court: I think the answer may go out. The 
question was whether they refused to negotiate. 

Mr Vacohbs: That is right. 

A. Jf I recall, there was no offer on the part of 
the union to negotiate because thev did not have a 
eharter. After they received the charter and snb- 
_aitted the proposal, we were [62] perfectly willing 
to sit down and disenss it with them. 
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Q. Could there have been a threat to strike and 
you would uot know about it, or you may not re- 
member it? 

A. I may not recall it, but if there was a threat 
to strike, certainly it would eome to my attention. 

Q. But you may not remember it? 

A. I may not. 

Q. Now, have you in vour files, as manager of 
the San Franeiseo Publishers Association, the first 
written proposal submitted by the News Vendors 
. Union for a contract with the publishers? 

A. I do have, but I turned it over to My. Fink. 

Q. You received a subpoena to produce it? 

wh. Yes: 

Mr. Jacobs: Will you produce it, please. 

Mr. Fink: It is already in evidence; it is Ex- 
hibit 44. 

Mr. Jacobs: I beg your pardon. Maybe Mr. Fink 
did not understand the question. 

A. Exhibit No. 44 is the 1938. 

Mr. Jacobs: TI referred to the original proposal 
of 1937. 

Mr. Fink: Oh, I thonght you were referring to 
the 1939. I am very happy to accommodate you, 
Counsel. 

Mr. Jacobs: Will you mark this for identifiea- 
tion, please. 


(The document referred to was marked De- 
fendant’s Exhibit A for identification.) 
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Q. (By Mr. Jacobs): I show you Defendant’s 
Exhibit A for identification and ask you if you 
recognize it? 

A. I do, as the original proposal of the News 
Vendors Union, [63] submitted some time the latter 
part of May. The identification on here is June 14, 
1937, so I guess that is what the date was. 

Q. Is Defendant’s Exhibit A for identification 
the first written proposal you received from the 
union ? 

A. As far as my recollection serves me, yes. 

Mr. Jacobs: At this time T would like to read 
from Defendant’s Exhibit A for identification. 

Mr. Fink: Well, let’s get it in evidence. 

The Court: Yes. Do you wish it in evidence? 

Mr. Jacobs: I thought it might be improper to 
introduce it at this time. IT will be happy to. 

Mr. Fink: I will be happy to have it in. 

Mr. Jacobs: I thought IT had to wait for the 
defendant’s case. 

The Court: On cross-examination you can intro- 
duce it if you wish. 

Mr. Jacobs: The Government offers Defendant’s 
Exhibit A for identification, in evidence. 

The Court: Anv objection? 

Mr. Fink: No objection. 

The Court: Very well. let it he admitted. 


(Defendant’s Exhibit A for identification was 
marked Defendants’ Exhibit A in evidence.) 
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Mr. Jacobs: (Reading): ‘‘Section A. It is 
agreed by and [64] Jietween the Publishers and the 
Union that the conditions of employment contaimed 
herein will be enforced, recognized and lived up to 
by the employees of the Publishers who engage 
news vendors or hustlers selling the papers of the 
Publishers covered herein.”’ 

Reading from Paragraph (1): ‘Only members 
of the News Vender’s Union in good standing shall 
be employed from the office of the Union, for the 
retail sale. of newspapers upon the streets and 
within the limits of the eity of San Francisco.’’ 

Q. Now, do you recal] whether there was any 
meeting between the publishers, or the Publishers 
Association or their representatives and the rep- 
resentatives of the Union prior to tbe first written 
proposal submitted by the Union, Defendant’s Ex- 
hibit A? 

A. I do not recall such a meeting, no. 

Q. The first meeting occurred after the proposal, 
did it not? A. Yes. 

Q. Who were present at that meeting? 

A. Representing the Union? 

Q. Representing first the San Francisco Pub- 
lishers Association. 

A. Representing the San Francisco Publishers 
Association was myself; Mr. Gilrov representing the 
Chronicle; Mr. Ely representing the Call-Bulletin ; 
My. Mayer representing the Examiner, and Mr. 
Paul Stoore representing the News. 
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Q. Any representative from the Union there? 

A. Yes, Mr. Kagel, as I recall, represented the 
Union as counsel. If my recollection serves me cor- 
rectly, I think Mr. Bowers was there. I am not sure 
so far as the Union committee is concerned. 

@. There were certain members of the Union 
there at the time. Is that correct? 

A. Yes, I would say at least five or six. 

Q. You will note in Defendant’s Exhibit A, if 
you may recall it, that the News Vendors refer to 
themselves in that proposal as employees. 

A. Yes, sir, their whole contract, their whole 
proposal was based on an employer and employee 
relationship. 

Q. Were any attorneys present at that first 
meeting? 

A. Attorneys? No, sir, not as I recall it. 

Q. Is it not true that the representatives of the 
publishers and the Publishers Association told the 
Union representatives they would not negotiate for 
a Union contract unless a clause was put in the 
contract stating they were not employees? 

A. It was not put exactly that way. If I may 
change your question, it was put on the basis that 
the News Vendors had not been employees, were 
not employees, we did not consider them employees, 
we would not negotiate with them on the basis of 
employer and employee relationship. 

Q. Did yon not tell them there would have to be 
a statement to that effect in the contract hefore the 
contract would be [66] negotiated ? 

A. If assume we did. 
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Q. At that meeting is it not true that the Union 
representatives took no action on that proposal ? 

A. Iam not sure whether they took a recess as 
the result of that meeting and agreed at that meet- 
ing or came back a day or two later. T am not 
sure. It may have been that they had to submit 
it to their membership. I am not positive. 

Q. And is it not true that the Union representa- 
tives finally told you they would accept such a 
proposal as a condition to the negotiations ? 

Mr. Fink: Wait just a minute. Will you repeat 
that. question ? 


(Question read bv the Reporter.) 


A. They did. 

Q. (By Mr. Jacobs): Is it not true they told 
you further that what they were primarily inter- 
ested in was obtaining a Union contract and estab- 
lishing working conditions and a fair return for 
their services? 

A. One, they wanted union recognition; two, 
they wanted eollective bargaining; three, as a result 
of that bargaining they wanted a written contract. 
We were agreeable to negotiate for the signing of 
a written agreement with them. 

Q. And the representatives told you, did they 
not, that it was immaterial to them how they were 
designated in the contract? 

Mr. Fink: Now, just a minute. If your Honor 
please, [67] I have not heretofore objected, but it 
is now apparent that Counsel is asking, and is going 
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to continue to ask for conversations, and if 
he is going to ask for them, I submit there is a 
proper way. I object on the ground that no founda- 
tion has been laid. 

Mr. Jacobs: Now, if it please the Court, on di- 
rect examination this witness testified to the purport - 
of conversations throughout the entire negotiations. 

The Conrt: I don’t think he went into any con- 
versations. He said they talked about certain of the 
subjects of the contracts, but he did not say what 
they said. I think I am correct in that. 

Mr. Fink: That is correct. I asked for the 
subject-matter. 

The Court: I think that all Mr. Fink was at- 
tempting to do, what he covered in the direct, was 
that these matters set forth in the contract were 
a subject of discussion. I think that is as far as 
he went, I think, in deference to your objection 
and the Court’s ruling. 

Mr. Jacobs: I will reframe the question: 

Q. Do you recall what the Union representatives 
said to the representatives of the Publishers at that 
time was that they would accept such a statement 
in the Union contract as a condition of negotiations? 

A. They informed us they were willing to accept 
the relationship of buyer and seller. [68] 

Q. Asa condition of negotiation? 

Mr. Fink: Just a minute. I submit the question 
has been asked and answered, and this is not an 
answer. 
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Mr. Jacobs: He answered the question before. 
The Court: I think it has been covered. 
Mr. Jacobs: Yes. 
The Court: We will take the afternoon recess. 


(Recess.) [69] 


Q. (By Mr. Jaeobs): Do you reeall what the 
union representatives said to the representatives of 
the publishers at that time was that they would 
accept such a statement in the union contract as a 
condition of negotiation? 

A. They informed us they would be willing to 
aecept the relationship of buyer and seller. 

Q. As a condition of negotiation. Mr. Bittler, 
who drafted the statement in paragraph 1 of the 
agreement of August 31, 1937, hetween the union 
and the publishers ? 
~ A. Ob, Iam not sure whether it was a mntually 
drafted section or whether it was a section which 
the attorneys drafted and submitted to the union. 
Now, my recollection is, if it is necessary, IT suppose 
that we drafted the original language. | am not sure 
that that language is identical to what we originally 
drafted. 

Q. By ‘we’? vou mean your attorneys? 

A. Well, that is the association which the attor- 
neys represented. 

Q. Prior to the first meeting with the union 
in negotiation at which time you represented to 
them that you woud not deal with them except on 
a basis that, they were not employees, had von eon- 
sulted with your attorneys on that question? 
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A. Oh, the attorneys represent the newspapers, 
of course, all the time. This question had been up 
at various times. As I recollect, going back to the 
original, you understand [70] that that mecting 
with the union was before it actually submitted us 
a proposal. Now we had that meeting, and thev 
told us that they had authoritv from the A. F, of L., 
they had the recognition of the San Francisco Labor 
Council and that they wished to negotiate for a 
contract, and we informed them that we would he 
willing to negotiate with them on the basis of buyer 
and seller. 

@. I hate to interrupt, Mr. Bittler. IT must re- 
peat the question: Did vou consult with your 
attornevs—did you, as the representative of the 
publishers, consult with attorneys for the publishers 
and the Publishers Association with respect to this 
provision in the contraet prior to vour meeting with 
the representatives of the union? 

A. I assume we did. 

@. And isn’t it a facet that they advised you 
that if the news vendors were to he treated as em- 
plovees, that the publishers might be lable for 
workmen’s compensation with respect to such news 
vendors? 

A. It wasn’t that. I think the attorneys, if I 
recall, took the position that at that time the courts, 
the California courts and others throughout the 
country, had held that news vendors were not em- 
plovees and that ‘““You shouldn’t negotiate with 
them on the hasis of employees and employer.”’ 
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Q. I will have to repeat the question again. 
There was no discussion whatsoever with respect to 
whether these people [71] would be covered by 
workmen's compensation if they were employees? 

A. There may have been such discussion, but in 
the last 

Q. Just answer the question. 

Mr. Fink: Wait just a minute. IT submit he is 
answering the question. Let the witness proceed. 

Mr. Jacobs: The question can be answered yes 


or no. 

Mr. Fink: Just a minute. The witness has a 
right to explain an answer. 

Mr. Jacobs: Let the Court rule upon this. 

The Court: Take it easy, gentlemen. I think that 
the question does call for an answer as to whether 
or not the subject of workmen’s compensation was 
discussed. 

A. It was discussed. 

The Court: Jf that calls for any further explana- 
tion, I think you can make it. 

A. I[ would say it was part of the discussion, 
ves. 

Q. (By Mr. Jacobs): And isn’t it true that vou 
also discussed at the same time with the attorneys 
for the publishers or the publishers association that 
if the news vendors were to be treated as employees, 
that the publishers might be liable for damages done 
to people and property in the course of the perform- 
ance of their duties? 

A. It may have come up, but I do not recall. 
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@. Weren’t vou aware in 1937, Mr. Biitler, that 
the Social [72] Security Act had been passed and 
was in force? 

A. JI may have been. You understand that the 
attorneys did not meet with the publishers all the 
time that they were drafting this proposed contract. 

Q. I understand that. T asked you if you knew 
or were aware on August 31, 1937, and at the time 
of the negotiations with the union, that the Social 
Security Act had been passed ? 

A. To my knowledge, it had not. 

Q. You weren’t aware of the Social Seeurity Act 
on August 31, 1937? A. No, I was not. 

Q. When did you first become cognizant of the 
Act? 

A. Oh, I would say probably in 1940. 

Q. Had there been any employees of the San 
Francisco Publishers Association prior to that? 

A. Oh, there had been; I would sav that all the 
employees were covered by it. 

Q. Had you paid any tax out of the Social 
Security Act? A. Myself, yes. 

Prior to that time? A. Yes. 

Then you were aware of it, weren’t vou? 
The Federal Social Security Act? 

Yes. A. Qh, sure. 

And you were aware on August 31, 1937? 
Of the Federal Social Security Act? 
That is what I am talking about. 

Wes. [73] 


>OPLOoPOO 
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Q. You were also aware that if these news ven- 
dors were to be treated as employees the publishers 
wowld be liable for Social Security Tax, weren’t 
vou? 

A. I would say that if I was aware of the one 
I possibly was aware of the other. 

Q. Now, Mr. Bittler, on direct examination vou 
stated that the edition time of the newspapers was 
frequently determined by the concentration of the 
public. Do T understand von to mean that it is 
important and necessary to the publishers that they 
have the papers available for sale at the time the 
public is concentrated on the streets? 

A. I would say that it was. 

Q. And with respect to street sales, I presume 
that it is desirable, for instance, that they have an 
edition available for sale at the time the business 
offices in downtown San Francisco, let us say, nor- 
mally close their offices and people start to go 
home? A. I would say so, ves. 

Q. And the publishers are also aware, I pre- 
sume, that unless a sale is obtained at that time 
to these people going home on the streets of San 
Franciseo, it is not liable to be obtained at all? 

A. Not necessarily. 

. You mean they can purehase a paper at 
home? 

A. Sure: in other words. they could subserihe to 
the newspaper and have it delivered at home. 
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Q. But the publishers deem it desirable to obtain 
sales at [74] the time that the public is concentrated 
upon the streets? 

A. The various edition times, the difference in 
the news releases, the different headlines which are 
featured affect the sale of the newspapers and the 
buver desiring them. 

Q. How long, to vour knowledge, have news- 
papers been sold on the streets of San Francisco 
through news vendors? 

A. Oh, at least eleven years. 

Q. You have not been in San Francisco prior 
to that time? A. No, I had not. 

. You also spoke on direct examination, Mr. 
Bittler, of the so-called dirt corners, by which I 
understood you to mean corners upon which the 
vendors were not likely to make the amount guayv- 
anteed by the union contract? 

A. That is right. 

Q@. And do I understand you also, Mr. Gittler, 
to say that frequently the publishers undertake to 
place vendors on those corners to sell their papers, 
knowing that the news vendors would not make their 
guarantee ? 

A. At the beginning, | would say they did. 

Q. And isn’t it true, Mr. Bittler, that frequently 
those corners would remain dirt corners for a con- 
siderable period of time? 

A. Sometimes they would and sometimes they 
wouldn’t. [t is all according to the change in traffic 
and other conditions. 
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Q. There have been occasions, have there not, 
Mr. Bittler, [75] where corners have remained dirt 
corners for a considerable period of time? 

A. They may have, but I am not an operator; 
T don’t know. 

Q. You don’t know then, how they are sold, as 
far as the San Francisco papers are concerned, in 
that respect? 

A. As to whether they remained dirt corners or 
not, I don't know. 

Q. Just based upon your familiarity with the 
newspaper business? 

A. In other words, the Ferry Building might be 
a dirt corner today, whereas a few vears ago it was 
a very good corner. 

Q. Is it true that publishers frequently find it 
desirable to maintain dirt corners to get what you 
eal] representation on those corners? 

A. ‘That is right. In other words, thev are trying 
to serve all the people in the best manner that 
they can. 

Q. Even though it costs them something, they 
have to pay something to the vendor. 

A. That is right. 

Q. Subsequent to the contract of August 31, 
1937, were vou aware of any declarations of strike 
by the news vendors union? 

A. I do not reeall such a declaration. 

Q. There could have been a strike declared and 
you wouldn’t know about it? 

A. Well, T do not recall after—let me say that 
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if there wasn’t any organization, I don’t see how 
there could have been a strike. [76] 

Q. No, subsequent to August 31, 1937. 

A, Oh, subsequent? 

@. Yes. 

A. There may have been. I would not say yes and 
I would not say no. 

Q. There could have been and you would not 
know it? A. Well, I don’t recall. 

Mr. Fink: May I clarify one thing? Was the 
question, Mr. Jacobs, as to a strike or a threat of 
strike? 

Mr, Jacobs: I will put it either, in the alterna- 
tive, a strike or threat of strike. 

A. "There was no strike; there has been no strike. 

Q@. Were you aware, as manager of the San 
Francisco Publishers Association, of anv threat of 
strike subsequent to August 31, 1937? 

A. As TI sit here now, I would say honestly that 
I do not recall. 

Q. In your capacity as Manager of the San 
Francisco Publishers Association, would you be 
interested in that sort of thing? 

A. Yes, I would. And, as a matter of fact, we 
have had several threats at different times from 
different organizations, so that they are so numerous 
that I can’t keep track of all of them. You under- 
stand that if a strike is to occur by a member of 
the San Francisco Labor Council, it has to be voted 
upon by the Council itself. The Council usually calls 
upon the people involved or invites them to the 


162 Hearst Publications, Inc. vs. 


(Testimony of Eugene F. Bitler.) 

Couneil chambers and they have a diseussion of it. 
It isn’t one of those quickies that is called over- 
nivht; it is [77} scmething where there is consider- 
able arrive back of it, so that there may have been 
snen a threat. ff so, we were notified by the Couneil, 
doubtless, of whatever meetings there were. I don’t 
recall any sueh meeting upon such a threat. 

Q. You spoke on direct examination of the im- 
portance of cireulation to a newspaper. Based upon 
your familiarity with the newspaper business, Mr. 
Bitler, will you explain the importance of eireula- 
tion to a newspaper? 

A. I would say it is the life blood of a news- 
paper. 

Q. Is it a fair statement to say that cireulation 
is important first, because of the revenue derived 
from sales? 

A. Well, revenue is important, ves. Representa- 
tion is also important. 

Q. Isn’t it true also that the principal source 
of ineome for most newspapers is the advertisers? 

A. Oh, it used to be. I would say today that the 
advertisement probably is less important than it 
was formerly. 

Q. In the years 1937 to 1940, would you say 
that San Francisco newspapers, or most newspapers, 
derived most of their revenue from advertising ? 

a. he majority of af, yes 

Q. And isn’t it true, Mr. Bixler, that the income 
from advertising is largely dependent upon the eir- 
culation of a newspaper? 

A. I would say it is. 
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Q. And that the advertisers look to the amount 
of the circulation, do they not? 

A. Well, here if vou are selling an advertiser 
who has a low priced commodity, naturally he is 
interested in reaching a group of people that is in- 
terested in his commodity. Therefore, you are 
willing to get circulation that will buy his product. 

Q. And by circulation, I presume you mean 
newspapers which are bought by the public? 

A. That is right; either bought by the month 
through the carrier, or bought on the street and 
taken home by the buyer. 

Q. Is that one of the reasons, Mr. Bitler, why 
newspapers find it important to maintain repre- 
sentation on so-called dirt corners ? 

A. I would say it was a very important reason, 
ves, to give full representation to the advertiser. 

Mr. Jacobs: No further questions. 


Redirect Examination 
By Mr. Fink: 

Mr. Bitler, I think that inadvertently vou made 
an error in dates that I want to correct. 

Mr. Fink: May I have Exhibits 44 and 45, Mr. 
Clerk? 

Q. I hand you defendant’s Exhibit A, which is 
the union proposals submitted June 14, 1937, and 
No. 5, which is the union revised proposal, which 
is accompanied by a letter dated October 6, 1928. 
I do not need that one. I withdraw that question. 

Mr. Bitler, looking at the unton proposal of June 
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of [79] 1937, and having in mind that your first 
meeting was some time around June 8th or June 
9b, ean vou identify more clearly the first contact 
with the union? 

A. Well, I know we had a meeting around the 
8th or 9th, and that was prior to the submission of 
this proposal which is dated June 14th. It must 
have heen. At the meeting that we held with the 
union prior to the submission of this proposal, the 
question then arose as to—as I recall it now, as to 
the fact as to whether or not the publishers would 
recognize the union. The publishers stated that 
they would recognize the union for the purpose of 
negotiating a econtraet. At that time they had re- 
ecived an A. F. of L. charter, and they had been— 
as I stated before, had also received sanetion of 
the San Franciseo Labor Council. 

Q. And there was no proposal of either party 
at that original meeting? 

A. There was not, no. 

Mr. Fink: ‘hat is all. 


Recross-Examimation 


By Mr. Jacobs: 

Q. A few more questions, if vou please. Mr. 
Bitler. in vour capacity as manager of the San 
Francisco Publishers Association, have you nego- 
tiated contracts on behalf of the publishers, the 
publishers association, with other labor unions? 

A. “Wes. 
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Q. And isn't it true that in everv case where 
there has been any dispute that the members of 
those unions were employees of the publisher? [80] 

A. What was the question? 

Q. Isn’t it true that in every one of those con- 
tracts negotiated by you on behalf of the publishers 
and the publishers association, that the members of 
the union worked for the publishers, were the em- 
plovees of the publishers? 

A. On all the contracts except the news vendors 
agreement, they were all employees, yes. 

The Court: Is that all from Mr. Bitler now, 
gentlemen? 

Mr. Jacobs: No further questions. 

Mreeink: What isall, Mr. Bitler. 

(Witness excused.) 


WILLIAM PARRISH 
a witness for the Plaintiffs; sworn. 


The Clerk: State your name to the Court. 
A. William Parrish. 


Direct Examination 
By Mr. Fink: 
Q. Mr. Parrish, what is your occupation? 
A. I am a news vendor. 


Q. Are you a member of the News Vendors 
Union ? A. I am. 
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Q. How long have you been a member of the 
News Vendors Union? 

A. Since the special meeting that was held after 
the organizational meeting in May. 

Q. Of 1937? A. Yes) sir. 

Q. Do you now occupy any official position with 
the News [81] Vendors Union? 

A. J am the Secretary-Treasurer. 

Q. How long have you been Seeretary-Treas- 
urer? A. Sinee October of 1948. 

Q. Have you oceupied any other offieial position 
with the News Vendors Union? 

A. Yes, I have been business agent; I have held 
the office of President on two different occasions; 
T have been a member of three or four—lI think a 
total of five standing committees or five negotiating 
committees. I have been a member of the standing 
committee on three different occasions, and other 


committees. 
Q. Do vou now sell newspapers in the City of 
San Francisco? A. I do. 


Q. Have you sold newspapers in the City of 
San Franciseo since 1937? 

A. TJ hase, anid prior to that. 

Q. Have you sold in cities other than San 
Francisco? 

A. Not for any long period of time. I have sold 
papers in Chicago, Portland, Los Angeles, over a 
long period of years of perhaps a week’s length, 
or two week’s length of time. 
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Q. Mr. Parrish, were vou a member of the 
negotiating committee the first negotiating com- 
mittee of the union? A. I was. 

Q. Were vou a signer of the first contract, 
Exhibit 4 in evidence? A. Twas: 

Q. Did you attend the first meeting of the union 
negotiating committee and the publishers held on 
June 8th or 9th of 1937? A. I did? [s2] 

Q@. Mr. Parrish, at that time were there pro- 
posals either on your behalf, on behalf of the union, 
or on behalf of the pubhshers before the commit- 
tees ? 

A. We—TI will have to explain that. In order 
to explain it I have to go back to when the com- 
mittee was first formed. 

The Court: Well, I am afraid we are going to 
get into too long drawn out an answer here. That 
is a simple question. The attorney wants to know, 
when you were on the negotitating committee, when 
you were talking with the Association, whether there 
were any proposals back and forth which you dis- 
cussed. 

Mr. Fink: No, at the first meeting, your Honor. 

The Court: At the first meeting. 

Q. (By Mr. Fink): Were there any proposals 
from the publishers or the union at that meeting 
of June 8th or 9th, 1937? 

A. There was a statement made by the publishers 
and we had a proposal to present to them. I say a 
proposal; it was a preamble of the agreement. 
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Q. Now, Mr. Parrish, did the question of the 
relationship of the News Vendors Union and the 
members of the News Vendors Union and the pub- 
lishers arise? A. It arose, ves. 

Q. When? A. At that meeting. 

Q. Was there a statement of position by the 
parties at that meeting? 

A. There was, by both parties. 

Q. By both parties. When, Mr. Parrish, was 
the news vendors’ [83] proposal first submitted? 
T hand to vou Defendant’s Exhibit A, the 1937 pro- 
posal of the union. 

A. It was probably mailed to the Publishers’ 
Association the day before this date, which would 
make it—perhaps it eould have been the 12th. I 
think we mailed it on a Saturday, if I am not 
mistaken. 

Q. And that is a copy of the 1937 proposal of 
the union ? 

A. I would say that it was. 1] recognize the be- 
ginning of the agreement, anyway. 

Q. Did the publishers submit a_ counter-pro- 
posal ? A. “Wes: 

@. And did the Publishers’ counter-proposal 
contain section 1 as we know it in the contracts 
through the years? 

A. That would be a difficult question for me to 
answer. I am not certain that it did, but IT am under 
the impression that it did. 
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Q. Did the negotiating committee for the union 
ecept the principle of Section 1 of the contract of 
.ugust 31, 1937? 

A. The Negotiating committee had accepted 
hat principle before they met with the publishers 
n either the 9th or 10th of June. 

Mr. Jacobs: J move to strike as not responsive 
verything after the fact that they accepted. Any- 
hing further is not responsive to the question. 

The Court: Well, I guess that is true. The 
uestion [84] was whether they accepted the prin- 
iple that counsel calls Paragraph 1 of the agree- 
nent. I suppose you can say yes or no to that. 

A. Yes, they had accepted that, your Honor, 
ut J think it should be qualified. 

Q. You mean that there were some qualifications 
o their acceptance? 

A. I mean that the principle was accepted, of 
he buyer and seller arrangement, before we had 
ver met with the publishers. 

Q. You mean you had agreed among yourselves 
o accept it? A. That is right. 

Mr. Jacobs: I move to strike that as not re- 
ponsive. 

The Court: It is not responsive. I asked it and 
rought that down on mvself. I don’t see that it 
vould do any harm. I will allow it in. 

Q. (By Mr. Fink): Now, Mr. Parrish, the 
Jourt has indicated by previous rulings that it does 
10t deem it necessary or proper to get into a de- 
ailed examination as to conversations. And bearing 
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that in mind, do you recall discussions as to the 
following matters: Do yon recall that there were 
discussions of the matter of the wholesale and retail 
prices of newspapers ? 

A. Yes, and very bitter discussions. 

Mr. Jacobs: May it please the Court, I under- 
stand that vour Honor is not bound by what the 
witness calls a wholesale [85] and retail price. Sub- 
ject to our objection that we do not admit that 
there is any wholesale and retail price of these 
papers, and for the purpose of the record T would 
like to move to strike those phrases. 

The Court: Well, I think the phrases are used 
—I take it that they are to identify, just as a means 
of identifying the particular subject matters of 
the contract. 

Mr. Jacobs: If not intended to establish that 
there was a purchase and sale 

The Court: Neither you nor the other attorneys 
are going to take away from me the right to decide 


this case. 

Mr. Jacobs: I understand. 

The Court: I am not going to be guided by the 
words you use in that regard, or else there wouldn't 
be anything for me to decide. 

I think you can answer that question. 

A. Yes, there were some very bitter discussions. 

Q. (By Mr. Fink): In other words, the nego- 
tiating committee of the union and the publishers 
did not agree upon the question of prices? 


A. We did not. 
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Q. And it took some considerable time before 
here was a meeting of minds? 

A. The last meeting of the negotiating commit- 
tee in 1937 answered that or finally solved that 
problem. 

Q. Now, upon the subject of corners or outlets, 
did that [86] general subject matter come up? 

AY at, did. 

Q. Was it the subject of negotiation through 
the period of June to August? 

A. That occupied, I might say, as prominent a 
part in the negotiations as did the rate. 

Q. You weren’t of one mind? 

A. Very definitely not. 

Q. In the question of guaranty, did that ques- 
tion arise during the negotiations? A. It did. 

Q. Was it a subject of discussion ? 

A. Also very bitter. 

Q. And was there an immediate meeting of 
minds on that subject? A. No. 

Q. Mr. Parrish, reverting now to the wholesale 
and retail prices as provided for in the contracts, 
have there been changes in those prices since the 
original contract of 1937? A. Yes, there have. 

Q. Have new wholesale prices been negotiated ? 

“vA. Yes. 

Q. Have the prices of the street corner sales of 
the Sunday papers been increased since 1937? 

A. They have. 

Q. How many times? A. Twiee. 
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Q. From what to what, first? 

A. The first instance was from ten cents to 
twelve cents, was the retail price, and the wholesale 
price from 7! to 9 cents. 

Q. Then there was another change, was there, 
from 12 cents to something else? 

A. From 12 to 15 cents. 

Q. And was that change in the price negotiated 
with the news vendors? 

A. Why, certainly; it had to be. [87] 

Q. The Sunday newspapers didn’t arbitrarily 
raise the price without negotiating a new wholesale 
price with you? 

A. hey ean’t. They would have no more right 
to do that than we would. 

Q. Do you remember the dates of those nego- 
tiations? I mean on the raises in the Sunday 
papers? 

A. I don’t remember the exact dates; I could 
possibly find them for you and have them tomorrow 
morning. 

Q. Thank you. Now, this general question, Mr. 
Parrish: Following the 1987 negotiations, have the 
news vendors ever disenssed between themselves the 
subject matter of relationship ? 

A. There has been instances. 

Q. Has the News Vendors Union ever taken any 
action other than to support the buyer and seller 
relationship ? 

Mr. Jacobs: Objection; I do not think it is ma- 
terial whether they took any action or not. Further- 
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more, it is contradicted by the evidence already in 
Defendant’s Exhibit A and Exhibit 44. 

The Court: What point of time are you talking 
about now? You didn’t specify any time. 

Mr. Fink: No, your Honor, I asked it as a gen- 
eral question. I will withdraw it and reframe the 
question. 

Q. Has the News Vendors Union ever voted 
upon the subject of the relationship problem? 

A. I ean reeall only one instance where such a 
vote was taken, which in one sense [88] of the word 
wasn’t a true vote. 

@. And that was when, Mr. Parrish? 

A. That was prior to the beginning of nego- 
tiations in 1938. 

Q. And do you know the result of that vote? 
Do you recall the result of that vote? 

A. The report of the negotiations committee 
was approved. 

Q. And that report was what? 

A. Was that we ask the publishers for recogni- 
tion as employees. 

Q. And they did submit an employee proposal 
in 1938? A. Yes. 

Q. And, Mr. Parrish—I know this is going to 
produce an objection, your Honor—can you state 
why there was an employee proposal made by the 
union in 1938? 

Mr. Jacobs: He anticipates correctly there. 
There certainly is an objection. 

Mr. Fink: We knew that. 
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The Court: JI don’t see why, what the reasons 
for doing something that was done, how they are 
material. 

Mr. Fink: Your Honor, I don't want to waste a 
lot of time on it, either, but I want to submit this 
observation to you. There is a lot of jockeying in 
negotiations. I don’t know; I suppose you in your 
experience have been through it. There was a par- 
ticular reason for their presenting this employee 
proposal. 

The Court: Yes, but it wouldn't help me to de- 
cide the [89] question. Maybe they thought that 
that would be a kind of a club that they could with- 
draw and then get something else that they wanted. 

Mr. Fink: That is exactly it. 

The Court: I know what you are getting at. 

Mr. Pink: That is exactly it. 

The Court: But that isn’t going to help me to 
decide this case. 

Mr. #ink: I will withdraw the question. 

Q. Mr. Parrish, other than that one instance of 
1938 the matter of the relationship has never again 
been before the union? 

A. When you say the matter of relationship and 
mean, has the question of buyer and seller ever 
been taken to a vote, you are perfectly right; it 
has not. 

Mr. Fink: May I have the answer read? I 
nussed a part of it. 
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The Court: He says in substance: If you are 
referring to the buyer and seller relationship hav- 
ing been put to a vote of the union, it has not. 

Mieeetike Thank you. 

Q. Mr. Parrish, in consideration of the 1937 
contract which was signed on August 31, 1937, was 
the contract, the full contract, thereafter submitted 
to the union? A. Yes, 

Q. Was it considered by the mnion? 

A. Yes; and for [90] the information of the 
Court, one thousand copies of that was run off on 
a mimeograph machine on the Saturday night prior 
to the meeting by the negotiating committee, and 
each member of the union had a copy of it to peruse 
while it was under consideration. 

@. Uow did the union proceed in its considera- 
tion of the contract. A Section by section. 

Q. Was Section 1 of the contract explained and 
discussed at that union meeting? 

A. I would say that every section was discussed. 
It took two meetings to handle that. 

Q. Were the other sections of the contract. sep- 
arately read and separately discussed. 

A. Each section of the contract was separately 
read and separately discussed. 

@. Did the union finally approve the contract. as 
adopted by the negotiating committee ? 

A. They did. 

Q. And the publishers ? A. They did. 
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Q. Do yon happen to remember the vote by 
whieh the contract was approved ? 

A. I think or believe that the vote was around 
7 or 8 to 1. I have it in the original minute book 
of the union, which is on the desk there by Mr. 
Ladar. 

Q. Now, were you a member of the 1939 nego- 
tiating committee ? A. I was. 

Q. Were you a member of the 1944 negotiating 
committee ? A. I Was. 

Q. TI notice that vou are not a member of either 
the 1940 or [91] 1942 committee. 

A. That is meorrect. I was a member of the 
1940 committee, and prior to the presentation of 
the proposal of the union to the publishers I sub- 
mitted a minority report. Upon the failure of the 
union to adopt that report, I withdrew from the 
committee. 

Q. What did your minority report concern? 

A. It concerned the guaranties, hours of sale, 
and one other matter; I think that had some con- 
cern with racks. 

Q. By the way, Mr. Parrish, the union at its 
inception was interested in the subject of ecompe- 
tition. Will you explain that to the Court, what 
competition did the union vendors have? 

A. We had lots of competition—competition by 
boys in some instances; competition by racks; 
other instances competition by the fact that there 
were too many vendors selling papers on the streets 
of the City and County of San Franciseo. 
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Q@. And it was your objective to reduce that 
competition ? A. Certainly. 

Q. Do the profits of the other vendors increase 
as the competition is diminished ? 

A. That is right. 

Q. Let me ask you this question, Mr. Parrish— 
and I have in mind the entire five contraets—can 
you give us an indication, or give the Court an in- 
dication of the number of vendors who make in 
excess of the guaranty profit appearing in the con- 
tracts? [92] 

Mr. Jacobs: Let us have that first confined to a 
certain period before I consider any further objec- 
tions. I didn’t hear any point of time in the ques- 
tion. 

Mr. Fink: There isn’t any. It is a specific sub- 
ject. There wasn’t any. 

Mr. Jacobs: I will object to that unless it re- 
lates to the taxable period. 

Mr. Fink: I think the latter part of that is 
perfectly good. I think I should relate it to the 
taxable period. The taxable period, if your Honor 
please, runs through the contract or up into the 
contract of 1939. It runs into three contraets; it 
runs into the 1940 contract. 

Q. Having in mind, Mr. Parrish, the 1937, the 
1939 and the 1940 contracts, can you give us some 
estimate or some approximation of the number of 
your members who have profits in excess of the 
guaranty? 
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Mr. Jaeobs: Objection, vonr Honor; in the first 
place, the main point of the objection is that the 
best. evidence of what vendors did or did not make 
the minimum guaranty is the books and records of 
the publishers. 

The Court: LT suppose that is true. Do you want 
to prove this with some particularity, or are you 
just making some general observation ? 

~My. Fink: I am trying to get a picture of just 
what it means with the membership, your Honor; 
Tam not trying to [93] pursue it with partienlarity. 
If the witness knows, I want to get an approxima- 
tion of the number of vendors who make in excess 
of the guaranteed profit. There is no intent of pur- 
suing it. We would be here until July 4th of next 
vear if we went into it with every vendor. 

The Court: Do you object to it on that point? 

Mr. Jacobs: 1 would like to have a figure too, 
your Honor, but [ want to see an accurate fignre 
rather than an estimate of this witness. 

“The Court: Well, T think that the objection is 
really good, Mr. Fink. I think what vou are getting 
at is, you want to know whether there is any sub- 
stantial number that make over the guaranty; 
whether there is a greater number that make over 
the guaranty than those who just make the guar- 
anty; is that what you are getting at? 

My Pink: hata 

The Court: Some general condition? 

Mr. Jacobs: I would like to have that informa- 
tion myself, and I think the Conrt should have that 
information, but I think it should be accurate. 
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The Court: If that is the ease, the objection that 
it is hearsay is good, unless there is some record. 

Mr. Fink: I am perfectly willing to get at it 
another way. If vour Honor please, I thought that 
we might shorten it. This gentleman, I think, 
knows. He has been in an official [94] position with 
the union and he knows what the facts are. 

Q. By the way, reverting to the 1937 contract, 
was the subject matter of howrs of selling intro- 
duced at the negotiations ? A. Yes. 

Q. And was it some time before there was a 
meeting of minds? A. Quite some time. 

Q. You finally crystalized on a mutually agree- 
able period ? A. Yes. S 

Q. By the way, you described the manner in 
which the 1937 contract was considered by the 
union. Were the contracts of 1939, 1940 and 1942 
and 1944 considered in the same manner? 

A. No, we did not in 1939 and 1940—and I 
imagine in “42, although I wasn’t in San Francisco ° 
at the time—nor in 1944 every member didn’t get 
a copy of it. 

Q. Was that the only difference? 

A. That is during the time of the consideration. 
Immediately after adoption we had copies drew 
up—that is, printed. 

Q. The subsequent contracts were all considered 
section by section, were they ? 

oe (iat is right. 

Q. Was each one of those subsequent contracts 
ratified by the union? A. They were. 
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Q. Mr. Parrish, how do newspapers reach the 
vendors for sale on the streets? 

A. They are delivered to them to, oh, 99 per- 
eent of the corners, by wholesalers. 

Q. You mean men who drive automobiles that 
are loaded with [95] papers make the actual de- 


livery ? A. "Dieteis Tight. 
Q. Do these wholesalers deliver more than one 
edition to the various vendors? A. Yes. 


Q. Do you see the wholesaler again after he 
delivers an edition until he comes around with 
another edition ? 

A. He might possibly drive back by a corner at 
which you are selling on his way back to the plant. 

Q. But he doesn’t stop at all? A. Me: 

Q. Do you contact or are you contacted by any 
other employee of the publishers exeept the whole- 
salers ? 

A. { don’t beheve so. I mean, speaking for my- 
self personally as a vendor. 

Q). You have sold papers in San Francisco upon 
many corners, isn't that correct? 

A. That is right. 

Q. {s that true of your selling experience? 

A. It has been, yes. 

Q. You are not contacted by anvbody but the 
wholesaler ? 

Mr. Jacobs: He said he didn’t believe so; he 
didn’t say he wasn’t. 

A. I qualified that to speaking for myself per- 
sonally as a news vendor. 
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Q@. (By Mr. Fink): Now, Mr. Parrish, after 
the papers are delivered to you, what do you do? 

A. Offer them for sale. 

Q. Well, how do you offer them for sale? [96] 

A. Personally, I stick them under my arm and 
stand out there at 19th and Lineoln Way on that 
island, and whenever a ear stands I ask them which 
they want, if they say the Examiner I give them 
the Examiner, and if they want a Chronicle I give 
them a Chronicle. 

Q. Do you do that in any manner? 

A. It so happens there is only one manner to 
do it. 

Q. Does anybody tell you how you must offer 
the paper? A. No. 

Mr. Jacobs: The question has been asked and 
answered; he says there is only one manner in which 
it can be done. 

The Court: I will allow it. You aren’t given 
any directions, are you, as to how you shall sell 


the papers? A. No. 
Q. (By Mr. Fink): Are you told how you are 
to hold the paper? A. No. 


Q. Are you instructed as to your manner of 
delivery of the paper to the purchaser? 

A. No. The delivery of the—— 

Q. How is that? 

A. I would like to have that question again. 

Q. Well, are you instructed as to the manner 
in which you are to deliver the paper to your cus- 
tomer ? 

A. You mean hand the paper to them? 
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Q. Yes. A, ao. 

Q. Who determines the number of papers that 
you take, Mi. [97] Parrish? 

Mr. Jacobs: That calls for his conclusion. 

Mr. Fink: Just a minute, please. I am slow, I 
know, but let me get it out. 

Mr. Jacobs: I apologize. 

Q. (By Mr. Fink): Who determines the num- 
ber of papers that you order each day or eaeh 
edition, Mr. Parrish? 

Mr. Jacobs: Objected to as a conelusion, who 
determines. 

The Court: T will overrule the objection. 

Q. (By Mr. Fink): You may answer under the 
Court’s ruling. 

A. Well, I order the number of papers that T 
feel that IT ean sell. 

Q. Does anybody tell you how many you must 
take? 

A. No, but I will qualify that hy saying this: 
that the corner at 19th and Lincoln Way is an 
established corner and has been, and over a period 
of time approximately the same number of papers 
are sold on the first edition night after night. There 
are some changes, possibly due to heavy rain or per- 
haps a better story breaks—that is, a hig story, 
that would cause a difference in the amount of 
papers that vou would get. I receive on the first— 
what they call a rmnner—that is, a wholesaler who 


has no connection with the vendor except to bring 
the first edition or rart of the first edition to him, 


United States of America 183 


(Testimony of William Parrish.) 

he drops fifty papers on the corner, then he goes 
on around and he drops papers to the stores. [98] 
I believe he is a store delivery man. Now, I get 
that fifty brought; I do not order it; it is not a 
question of ordering; it is, you might say, a starting 
amotnt, so that I will have my papers around the 
approximate time that I can begin selling. Other- 
wise, if I had to wait for the regular wholesaler, 
to arrive at the corner, it would mean that I would 
lose approximately forty-five minutes selling time, 
which would be a loss to me. 

Q. And then, after that period, vou order the 
number of papers which you determine that vou 
ean sell? A.“ Mietas rieht. 

Q. Do you pay for all the papers that vou 
order? 

A. I check in on the delivery of the last edition. 

Q. What do you mean by check in? 

A. Well, I pay for all the papers that I am 
charged with that day. 

Q. And what is the manner of payment? How 
do you pay? Do you pay in cash? 

A. Certainly. 

@. And that is true as to all papers taken 
by you? 

With the exception of Saturday night. 
Do you have a return privilege? 

aed) 

And do you sometimes return papers? 
Quite often. 


> OOD 
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Q. And do you get credit for them? 

A. Yes. 

QO. So that you pay for the difference between the 
number that vou have ordered and the number that 
you return, is that [99] correct? 

#®. That is right: 

Q. You pay in eash every day? 

A. Pay in cash. 

Q. Do you ever sell papers on credit? 
A. So far no one has asked for it at 19th and 
Lincoln Way. 

Q. Did they at any other corners that vou sold? 

A. Oh, yes. 

Q. By the way, you are talking of 19th and 
Lincoln Way. You are selling there at present, is 
that true? A. That is right. 

Q. Then, take the corner that you were selling 
during the taxable period 1937 to 1940, did vou 
ever have occasion to sell to men on credit? 

A. I sold papers on eredit at the S. P. Depot, 
and I had, J think, seven weekly customers. 

Q. Did vou ever have a loss on any of them ? 

A. There has been losses. 

Q. Who bore the loss? A. Me. 

Mr. Jacobs: Object to this line of testimony; 
the so-called credit that might have heen offered by 
this witness is immaterial and irrelevant as to what 
he does with the papers in that respect. 

The Court: Well, I will allow the answer to 
stand. 
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Q. (By My. Fink): By the way, have you ever 
had papers stolen ? A. Wes 

Q. Who bears the cost of papers that are stolen? 

eee. [100] 

Q. You pay for them if they are stolen? 

A. I will qualify that. If papers are delivered 
to the corner which I have a contract to sell at 
prior to the time which I am to begin selling, under 
the terms of that agreement I only pay for the 
number of papers that I find on the corner when 
I arrive. Now, all the papers that are delivered after 
I arrive, if I leave the corner for any reason what- 
soever and I Jeave a hundred papers there and some- 
body stole them, that is just my tough luck. 

Q. Do you receive any orders from the whole- 
salers? A. No. 

Q. That call upon you? A. I haven't. 

@. Do you receive orders from anyone else con- 
nected with the papers for which you sell? 

A. I haven’t. 

Q. By the way, what papers have vou sold dur- 
ing this period that you have described ? 

A. Well, I have sold the Call; I have sold the 
Examiner; I have sold the Chronicle, and I have 
sold the Chronicle and the Examiner. 

Q@. You have quite a wide variety. Eliminating 
the wholesaler, do you receive orders from anyone 
else connected with the publisher? A. No. 

Q. How are corners or sales outlets allocated 
to the vendors? 
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A. A great many of the corners have been in, 
you might sav, possession of the vendors over a 
period running from ten years up to as high as 
twenty or twenty-five vears. Other [101] eorners 
that vendors have obtained wnder the agreemens 
since 1937, from 1937 to the assigning of the agree- 
ment in 1939, whenever a corner heeame vacant 
any vendor had the right to apply for that corner 
and if he was in good standing he was given a con- 
tract for that corner. In 19389 we changed that con- 
dition—that is, during the 1938-39 negotiations we 
changed that particular section of the contract, and 
contracts were let through the office of the union. 
The publisher notifies the union of a vacaney, and 
the union gives to the publisher a list of available 
people; then the publisher sclects from that list the 
person to give a contraet to for that corner. That 
was the way the thing started out. It hasn’t worked 
out that way. 

Q. How does it actually work ? 

A. Well, as a matter of praetical 

Mr. Jacobs: I would like to have the question 
identified in point of time. It is a very important 
question. 

The Court: When vou say, ‘‘It isn’t the way it 
has worked out,’’ what period are you referring to? 

A. After about, I would say, two or two and one- 
half months after the 1939 contract was signed, vour 
Honor. 

The Court: Go ahead. 


Umted States of America 187 


(Testimony of William Parvish.) 

A. We found that the union at all times knew 
of vacancies prior to the time that the publishers 
did. The reason for that principally, with the excep- 
tion of those corners that [102] became vacant the 
night before, would be that, for instance, the Ex- 
aminer and the Chronicle, the street man—the street 
man is a different person from the circulation 
manager—generally doesn’t arrive at the plant until 
about, oh, an hour before press time. That is the 
time the papers start to roll. 

Well, in order for the vendor to notify the street 
man that he wasn’t going to be there, he had to 
wait until that particular time. Now, it might be 
that during the course of the day this particular 
vendor would want to leave town or go somewhere. 
He could always get the office of the union, and as 
a practical matter we found, and the publishers 
agreed, that there was one requirement in the con- 
tract or one section of the contract which called for 
the vendor to notify the publisher whenever le was 
unable to sell any day or night, and as a matter 
of practical operation, we agreed that he would 
notify the union and then the union, in turn, would 
notify the publisher that the corner was vacant. 
And that has been the practical operation since 
about that time. 

Q. (By Mr. Fink): And has that resulted in 
a difference in the allocation of the individual ven- 
dor to the individual corner? 

A. J don’t quite understand the question. 
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Mr. Jacobs: I didn’t understand the question 
myself. 

Mr. Fink: I will withdraw it and start again. 

Q. Has this modification that was agreed upon 
resulted in [103] any change in the actual placing 
of news vendors on corners from the original 
scheme ? 

A. With the exception of the fact that it makes 
it more convenient, and then vou must realize that— 
I know that there is only three of the newspapers 
concerned here, but there are four newspapers in 
San Francisco, your Honor, and each one of them 
has a different street man and each one of them’s 
idea of how he is going to run the street, vou 
might say, differs. 

While I was business representative of the union 
I can remember no more than three occasions where 
the Call-Bulletin selected anyone for any corner 
that was vacant. 

Q. (By Mr. Jacobs): What period was that, 
Mr. Parrish, please? 

A. That was 1939-40. I can reeall at no time 
that Tony Bacecoceio—I would call him up and say 
“‘T have got a corner vacant’’—or various corners 
vacant. 

‘“‘Got anvbody up there?” 
“Yes.” 
‘*Fill them.”’ 

There has been an occasion where that was done 
on ‘The News. There has been other occasions where 
The News selected the vendor. 
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Now, you have a different problem on the Fixam- 
iner and Chronicle than you have on the Call and 
News. And I might say that during the years 
which apparently we are concerned [104] with here, 
the Examiner and Chronicle was consolidated about 
98 per cent, your Honor. 

Mr. Fink: The word ‘‘consolidated”’ there, your 
Honor, means one vendor selling both papers. 

A. That is what we call a consolidated corner. 
And I don’t know whether the publishers didn’t 
trust each other or not, but they divided up the 
period of time when the selection for contracts 
would be utilized by the two papers. I think it 
started at the Examiner and Chronicle—or the 
Examiner, rather, first took the first six months, or 
they took the period of time up until July Ist, I 
believe, and then the Chronicle took over Julv Ist 
to January Ist, and that has been the practice since 
then. But with this understanding; that if the Ex- 
aminer was doing the selection for contracts, the 
Chronicle was paying off guaranties, if any. 

Q. Mr. Parrish, do vendors sometimes lose their 
locations or corners? 

Yes, for breach of contract. 

What is that? 

For breach of contract. 

What is that? 

For breach of contract. 

r. Jacobs: I move to strike out his volunteer 
statement in the nature of propaganda. Let him 
confine the answer to the question. 


BPOore > 
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The Court: Yes; ‘‘for breach of contract’? mayq 
go out. . 
Q. (By Mr. Fink): The fact is that vendors | 
sometimes do lose their contracts or outlets, is that 
correct? A. Yes. [105] 

Q. What are the reasons why a vendor will 
lose his contract, just generally? 

A. Drunkenness, failure to check in, failure to 
show up on the corner. 

Q. Those are the general causes? 

A. Yes; it is failure, you might say, to carry 
out the terms of the agreement. 

Q. Are the news vendors dismissed by the pub- 
lishers? 

A. I don’t know whether you would use the 
word ‘‘dismissed’’ or not. They lift the contract 
that the vendor possesses, whether it happens to 
be written or oral. 

Q. Is there a discipline procedure that the 
union has of its own? A. Yes. 

Q. Do you discipline members for drunken- 
ness ? A. We do. 


Q. On the corners? A. We do. 
Q. Do you discipline men for not showing up 
on the corners? A. We do. 


Q. Do you discipline men for not paying their 
bills? A. We dao. 

Q. Do the publishers have anything whatso- 
ever of any kind or character to do with that disci- 
pline? A. They do not. 
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Q. Do the wholesalers discipline vendors? 

A. The wholesalers have absolutely no stand- 
ing under the agreement which we have with the 
publishers. 

Mr. Jacobs: I think I would rather have the 
Court [106] interpret that agreement than the 
witness. 

The Court: I think that is right. The answer 
may go out. You may ask him for an actual 
situation. 

Q. (By Mr. Fink): Well, do vou know of any 
instances where wholesalers have disciplined the 
vendors? 

A. There has been situations where it was done. 
As a matter of fact, here some few months ago 
we had a wholesaler fired for doing that. 

Q. It doesn’t happen except occasionally? 

A. Human nature is human nature. Mexican 
generals, vou find them everywhere. 

Q@. When it does happen, what does the union 
do about it? 

A. We take it up with the publishers. 

The Court: I think you are being unfair to 
the Mexicans in singling them out. 

The Witness: I agree with you, your Honor. 

The Court: It applies all over, doesn’t it? 

Q. (By Mr. Fink): What do vou mean when 
you say you take it up with the publishers? 

A. Well, under the agreement there is one 
person 
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Mr. Jacobs: I must ask the Court to strike 
everything under the agreement. I again repeat 
that I think it is the province of the Court to 
interpret the agreement. 

The Court: Yes, I think that the objection is 
good. Just read the question, Mr. Reporter. [107] 


(The reporter read the last question.) 


Mr. Fink: I withdraw the question. 

The Court: I think that is a little indefinite. 

Q. (By Mr. Fink): Is there a procedure by 
which the union contacts the publishers ? 

A. Yes. The publishers have a set-up, and it 
is part of the agreement, whereby on the Examiner 
one person is designated by the publishers wherem 
the first instance complaints on the part of the 
members against the publishers or their agents, or 
complaints on the part of the publishers against 
the union, are discussed. 

The Court: Isn’t he reciting now one of the 
provisions of the contract? 

Mr. Fink: I think, your Honor, he is probably 
overstepping your ruling, but I think he is trying 
to relate it to an individual instance and explain 
what happened. 

Q. Are you trying to tell us what happened, or 
are you trying to interpret the contract? 

A. No, there is no interpretation; it is in plain 
English. 

The Court: Well, that is what I was afraid of. 
I think what Mr. Fink wants to know is for you to 
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state practically what happens, if there is some 
complaint, whom do you see and how do you go 
about it? 

The Witness: Your Honor, I will give you a 
concrete example. 

The Court: All right. [108] 

A. At the corner of Geary and Taylor Mr. Mc- 
Namee has a contract to sell Examiners and Chron- 
icles. At eight o’clock at night the wholesaler comes 
by and he gives him 150 papers, and Mr. McNamee 
says, ‘‘I only want a hundred.’’ The wholesaler 
says, ‘‘Take the 150.’’ And Mr. McNamee throws 
fifty back in the ear and says, ‘‘I don’t want them.”’ 

Mr. McNamee, as soon as possible, gets in touch 
with Mr. Kalock, who is the business agent of the 
union. Mr. Kalock, as soon after as possible, gets 
in touch with Mr. Campbell who is the street man 
and is the person who is designated by the Exam- 
iner to settle, in the first instance, beefs such as 
that, and then the matter is adjusted between Mr. 
Kaloek and between Mr. Campbell. 

Mr. Jacobs: I want the Court to appreciate that 
this is all hearsay. I am not making the objection 
when it is a question by the Court. 

The Court: I am learning something now about 
how the business goes on. 

Have you got much more direct examination ? 

Mr. Fink: Yes, your Honor. I have considerable 
further direct examination. 

The Court: Well, I think mayhe we might ad- 
journ at this time. 
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Do you think we are going to finish this case 
tomolvow ? 

Mr. Fink: Finish it tomorrow, your Honor? 
Was that [109] your question? 

The Court: Don’t look so astonished at me. I 
was told that the case was going to take two days. 

Mr. Fink: If your Honor please, I am perfectly 
serious when I say from indications this case prob- 
ably witli run to this time next week. You don’t 
set any trial on Monday, do you? 

The Court: No. Well, unfortunately, I have 
been doing it for two or three years now. 

Mr. Fink: On Monday? 

The Court: As soon as I get through with my 
law and motion calendar I am trying some ease the 
rest of the day. The first year I was able to have 
some time in chambers on Monday afternoon, but 
not in the last couple of years. That is the only 
way I can try some of the shorter cases. 

Mr. Fink: I am perfectly serious when I say 
that we will be lucky if we finish this case by a 
week from today. 

~The Court: Why do you have to have so much 
time on this ease? 

Mr. Fink: If your Honor please, I am in part 
basing that on what I apprehend will be done by 
the defendant, and I am giving mvself this advan- 
tage: that at an appropriate time I propose to 
tender a stipulation to the attorney for the defend- 
ant, which, if he doesn’t accept, will prolong the 
trial. [110] 
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The Court: Would you mean by that that you 
are going to have a lot of cumulative evidence? 

Mr. Fink: If your Honor please, there are three 
newspapers involved. The operation on each one 
of the three newspapers is identical with the ex- 
ception of minor differences which in no wise re- 
late to the main question that we are here to solve. 
I take it that if the stipulation which will be ten- 
dered is not accepted, I will have to put on evidence 
for each one of the three papers. 

The Court: Well, after you have once described 
for me—you have before me the contract, and you 
have described the method of operation as this wit- 
ness has described it, what else is there for me to 
have before me factually to determine this question ? 
I am not speaking technically, going to complete 
your record as to each newspaper, but what addi- 
tional evidence? 

Mr. Fink: You haven’t heard yet from the pub- 
hisher. We haven’t offered a publisher as yet. 

The Court: Are they going to testify any differ- 
ently than this witness? They are not going to 
contradict him, are they? 

Mr. Fink: If your Honor please, I think that 
there will be some differences, but there will be no 
contradictions. There will be some differences and 
there will be a description of operations. 

The Court: That shouldn’t take long, should it? 
When [111] you say the case is going to take a 
week—— 
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Mr. Fink: Well, you asked me, your Honor, 
what my judgment was, and I have given it. I 
think we will be here this time next week unless 
the stipulation which I propose to tender is ac- 
cepted by the defendant. 

' ‘The Court: Well, maybe we should have had a 
pretrial conference in this case. 

Mr. Fink: No, the issue is right down to bed- 
rock as I see it. 

The Court: I may stop the trial if that is the 
case and have a pretrial right now, because I am 
not satisfied that a case with the issue that has been 
stated to me to be involved here should take that 
long, and there are other cases and other litigants 
who, of course, have an equal if not a prior right 
to the consideration of the judicial time, and under 
our rules of procedure that is one of the powers 
that the Court has. That is why I asked you that 
question. I don’t see that there is any necessity for 
that sort of thing and for that length of time, and 
if you think that you gentlemen aren’t going to be 
able to avoid cumulative testimony, why, then I 
will proceed with the pretrial tomorrow morning, 
and have an agreement as to just what is going to 
be produced. 

Mr. Fink: May I say that, of course, I know 
some of the things that the defense has done. I 
understand, for instanee, [112] that they have 
woved fifty subpoenas. If they submit fifty wit- 
nesses here and they produce the carloads of written 
material that they have asked for, why, my estimate 
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will be exceeded and not diminished. I will say to 
the Court I will present a total of five witnesses, 
after which I will tender the stipulation. 

As far as the pretrial conference is concerned, I 
have no objection to it, but nothing will be accom- 
plished from it because we have got the issue down 
to as narrow as it can be. 

The Court: Of course, the Court has the inher- 
ent power to refuse to hear cumulative evidence. 

Mr. Fink: That is true. 

The Court: I don’t just have to sit and listen 
to a repetition of the same thing. 

Mr. Fink: That is entirely true. 

The Court: Particularly if there is no dispute. 
I can’t see how there can be any dispute as to the 
manner of operation and the sale of the papers. 

Mr. Fink: I am in complete agreement with the 
Court. I can’t either, but the defendant seems to 
think there is. 

Mr. Jacobs: I made no such statement. At the 
outset of this case Mr. Fink said—TI think I quote 
him correctly—that there is a great deal of that 
to be taken up in argument. At that time I urged 
that the Court consider my motion, because I said 
the contract contains the basic agreement. [113] 

I can tell the Court now that I am not going to 
stipulate that every one of the other papers runs 
their paper in the same way that Mr. Fink’s most 
able witnesses said that they run that. I would not 
be performing my duty, representing the Govern- 
ment, if I entered into such a stipulation. 
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The Court: Well, you gentlemen think over the 
matter, and each of you make some statement in the 
morning the first thing as to the nature of the evi- 
dence that you are going to present, and then we 
will see from that whether we can come to some 
agreement as to the trial. I mean what witnesses 
you are going to present, what those witnesses are 
going to testify to, because it may be that upon the 
statement of counsel as to what the witnesses are 
going to testify, it won’t be necessary to present 
them. That is in your interests as well as, of course, 
in the interest of the Court, as far as time 1s con- 
cerned. 

I pretty much understand what this case is about 
now—that is, in general. I haven’t heard all of the 
evidence, but I can see what the issue is, and it 
almost seems to me as if it could be submitted on 
an agreed statement of facts. 

Mr. Fink: On an agreed statement of facts? 
We are so far apart, if your Honor please, we 
couldn’t 

The Court: As to the manner in which the news- 
papers are delivered to the men, and how much 
money they get, and what they make. [114] 

Mr. Fink: We couldn’t get together on an 
agreed statement of facts, your Honor, we are so 
fo poe 


The Court: If almost think you could. This is 
about the third or fourth one of these cases that I 
have had recently under the Social Security Act. It 
is always a question of law. The question is, whether 
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these gentlemen, such as Mr. Parrish, are emp!oy- 
ees or whether they are independent contractors, 
and that depends upon the contract and upen the 
manner in which the contract is performed in fact. 

Mr. Fink: I say, your Honor, it is a mixed 
question of law and fact. I do not concede that is 
a question of law at all; I believe it is very, very 
much a question of law and fact. 

The Court: Of course, that is true of many 
eases. When you say it is a mixed question of fact 
and law, you don’t really mean that there is any 
dispute—there can’t be any great dispute.—as to 
the facts in this ease. 

Mr. Fink: If your Honor please, I do make that 
assertion seriously to you that there is a dispute as 
to the facts. The Government has held an adminis- 
trative hearing on this already and the facts are 
directly in issue. We are as far apart as the two 
poles on the facts. 

The Court: Do you mean that one witness has 
testified that the newspapers are sold in a certain 
manner and another witness testified directly to the 
contrary? [115] 

Mr. Fink: If your Honor please, I am not go- 
ing to try to tell you what the defendants’ wit- 
nesses are going to testify to. I don’t know. I do 
know that their assertion is that it is contrary to 
my witnesses. L do know that to be the fact. 

The Court: I think that they will probably dis- 
agree with you on the statement of the witnesses 
that they are independent contractors, because that 
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is the issue of the case, but what the parties actu- 
ally do in carrying out the contract, I don’t think 
there could be very much in dispute. 

Mr, Fink: Your Honor, I can name several in- 
stances where there is a disagreement on the fac- 
tual side. For instance, the very fundamental ques- 
tion of control. They will, I assume, present evi- 
dence to you that they believe indicates control. 
Now, how are you going to get the picture on that? 

The Court: That may be. On that matter there 
might be some conflict, perhaps. 

Well, we will sleep over it a little bit and talk 
about it again in the morning at ten o’eclock. 

(Thereupon an adjournment was taken until 
Friday, March 29, 1946, at ten o’cloek a.m.) 


Friday, March 29, 1946, 10:00 A.M. 
(Same appearances. ) 


WILLIAM PARRISH 
recalled. _ 


Direct Examination 
(Continued) 


By Mr. Fink: 

Q. Mr. Parrish, yesterday you testified concern- 
ing the payments for papers by you daily. How 
are those papers charged to you? 

A. There is two methods of charging the papers, 
the method of charging on a daily basis, or the 
method of charging them on an edition basis. 
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Mr. Jacobs: I am sorry, Mr. Parrish, I did not 
hear the last. 

A. An edition basis. In other words, the pub- 
lishers’ representative, the wholesaler can collect 
under the terms of the agreement after each edition, 
or at the end of the selling period. 

Q@. (By Mr. Fink): Do they charge the papers 
to you at a 100 copy basis? A. That is right. 

Q. J hand you a printed form. Is that a form 
used in the distribution of the papers? 

A. This particular form here, I am not certain 
whether it is being used at the present time or not. 
It was a form which was designed to take care of 
a [117] situation which arose. 

Mr. Jacobs: Before the witness testifies, may I 
see it, so J will know what he is talking about? 

Mr. Fink: Certainly. 

Q. Now, Mr. Parrish, is this the form that you 
referred to yesterday, I think, in vour testimony as 
a sales ship? A. That is right. 

Q@. And that is used in the accounting between 
the vendor and the wholesaler. Is that correct? 

A. Yes, it is the recognized record of sales. 

Q. You get a copy of this slip at the end of 
each edition, or the end of each day. Is that cor- 
rect? A. At the end of each day. 

Mr. Fink: I would ask, if your Honor please, 
that that form, to complete the record, be introduced 
in evidence and be given the next number. 

Mr. Jacobs: No objection. 

(The document referred to was marked 
Plaintiff’s Exhibit No. 46 in evidence.) 
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Q. (By Mr. Fink): Now, at what price do you 
sell the papers? 

A. The retail price established by the agreement. 

Q. For daily papers that is what? 

A. Five cents. 

Q. For Sunday papers it is what? 

A. Fifteen cents. 

Q. Now, what becomes of the difference between 
the price at which the papers are sold to you per 
100 copies and the retail [118] price at which you 
sell them? 

Mr. Jacobs: May it please the Court, I don’t 
want to interrupt the testimony, but all this is cov- 
ered expressly in the contracts already in evidence. 
If the Court is interested in saving time, I think 
this testimony serves no useful purpose. 

The Court: Is there any conflict about the fact 
that the papers are sold at prices specified in the 
eontract ? 

Mr. Bink: If your Honor please, yes. At least 
upon two or possibly more occasions yesterday 
Counsel for the defendant denied that there was 
such a thing as a wholesale and retail price, and I 
am certain the Court will remember that observa- 
tion in at least two instances, possibly more. 

Mr. Jacobs: And we still deny it. My point is 
that the testimony does not make or unmake the 
law, whether there was a sale or not. 

The Court: I don’t quite follow you on that. 

Mr Jacobs: Yesterday we asked the Court to 
note that we did not admit there was a sale of papers 
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and moved to strike the reference to wholesale and 
retail prices because we do not admit, as plaintiffs 
contend, that papers are sold to the vendor. In the 
last analysis, we said, that even if they are sold, it 
is still an employment relationship. We don’t ad- 
mit that this witness or any other witness can say 
when papers are sold to the vendor. The terms of 
the contract [119] cover that. 

The Court: He is testifying what is being done. 

Mr. Jacobs: Yes, but he is referring now to 
wholesale and retail prices. That is something for 
the decision of this Court, not this witness. 

The Court: That is just what Mr. Fink is asking 
about. 

Mr. Jacobs: I withdraw the objection. 

Mr. Fink: Will you read the question. 


(Question read by the Reporter.) 


A. I retain it as my profit. 

Mr. Jacobs: Does your Honor understand my 
point? I move to strike the phrase ‘‘keep it as my 
profit.” We don’t admit it is a profit. 

The Court: But a man ean testify that some- 
body brings him a paper, he pays the man who 
brings it so much money, and he sells it to someone 
else for so much. 

Mr. Jacobs: And keeps the difference. 

The Court: That is what he is testifying. 

Mr. Jacobs: He went further; he ealled it 
rout.” 

The Court: How it is designated, that is a mat- 
ter for your argument. 
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Mr. Jacobs: That is my only point, your Honor. 

Q. (By Mr. Fink): Mr. Parrish, after the spa- 
pers are delivered to you by the wholesaler, are 
you free to do what you want with these papers? 

Bho GS 

Q. Can you give them away if you want to? 

Mr. Jacobs: Objection. That is contrary to the 
provisions of the contract. The contract especially 
requires all unsold papers to be returned to the 
publisher. 

Mr. Fink: Read that section. It does not say 
anything of the sort. 

The Court: What section is it? 

Mr. Fink: It says they ‘‘may’’ be returned. 

Mr. Jacobs: Paragraph 14 (a) of the 1937 agree- 
ment. 

Your Honor will note it says: 


‘All unsold papers shall be returned in ac- 
cordance with the requirements of the Pub- 
lisher,”’ 


The Court: Now, aren’t you trying to vary the 
terms of that agreement? 

Mr. Fink: Your Honor, I am trying to show 
what actually happened. If there is an executed 
oral agreement between the parties, I say it is per- 
fectly good as a modification of the agreement. 

Mr. Jacobs: TI submit that is in direct violation 
of the parole evidence rule. 

Mr. Fink: If there is an executed oral agree- 
ment as between the parties as to what their actual 
practice was, what they actually did, the master con- 
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tract which is not the contract, as we will show in 
a minute under the examination here. [121] 

The Court: Your question was, he can do any- 
thing he wants with them? 

Mr. Fink: That is exactly right. 

The Court: I think the objection is good to that 
question. That is directly contrary to the provisions 
of the contract. 

Q. (By Mr. Fink): Mr. Parrish, I hand you a 
printed form. Do you recognize it? A. Yes. 

Q. What is it? 

A. It is the contract between the individual 
vendor and a publisher. 

Q. And were those contracts in use in San Fran- 
cisco ? A. Yes. 

Q. How long were they in use? 

A. I eannot be definite on this, but I believe 
that some time, either in late 1938 or early 1939, 
the Union reached an agreement with the publish- 
ers that it would be no longer necessary to put 
out the printed form of contract. That oral eon- 
tracts on the basis of this would be given, to my 
best recollection. 

Mr. Fink: If your Honor please, I ask that 
there be introduced and given the next consecutive 
number, the contracts that were just identified by 
the witness. 

My. Jacobs: No objection. 

The Court: It may be admitted. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 47.) 


206 Hearst Publications, Ine. vs. 


(Testimony of William Parrish.) 

Mr. Fink: Your Honor, may I state for the 
record, rather [122] than reading Exhibit 46, it is 
merely an accounting slip between the publisher 
and the wholesaler and the vendor, for the purpose 
of the record I desire to read into the record Plain- 
tiff’s Exhibit No. 47, the News Vendors contract. 


“The undersigned publisher and news ven- 
dor hereby agree that said news vendor shall 
sell at the corner designated below in accor- 
dance with the terms of the contract between 
San Francisco Newspaper Publishers Associa- 
tion and the News Vendors Union No. 2769, 
American Federation of Labor, date...... 


Ce rd 


ey 


News Vendor.’’ 


The Court: That does not seem to be exactly the 
language of the form attached to the complaint as 
I have read it. The form attached to the complaint 
is supposed to be a copy of that? 

Mr. Fink: If vour Honor please, there is not a 
form attached. 

The Court: Yes, it is attached to your complaint 
as Exhibit 38, which is a copy of the agreement, the 
master agreement, and the last page of that is the 
contract referred to, but it does not seem to follow 
that language. 

Mr. Fink: No, if your Honor please, this was 
the individual contract which was in use. 


Umted States of America 207 


(Testimony of William Parrish. ) 

The Court: The form of contract which you at- 
tach to the complaint is not precisely in that lan- 
guage. £123] 

Mr. Fink: May I have Exhibit 4, please? 

The Court: That is in the copy I am reading; in 
ease No. 25230. 

Mr. Fink: Yes, your Honor, it is attached and 
is slightly different. [lowever, that card is what 
was used, 

The Court: Very well. 

Omeeoe Mr. Wink): Now, Mr. Parrish, under 
your selling contract in 1937 and subsequently, did 
you always—I will withdraw that. 

Mr. Parrish, wnder your selling contract in 1937 
and subsequently, were you free to do as you wanted 
with the. papers? 

Mr. Jacobs: An objection, your Honor. That is 
provided for by the contract. It is the same ques- 
tion stated before. 

The Court: I will sustain the objection. 

Omedb Mo. Kink): Mr. Parrish, did yow al- 
ways turn in all the papers that you had unsold? 

Mr. Jacobs: The same objection, your Honor. 
It is immaterial whether he did or not. It is one 
provision of the contract that the publisher could 
require him to. It is the right of the party, not 
what he did in that respect, that is the vital thing. 

The Court: J think Counsel’s point is good. I 
will sustain the objection. 
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Mr. Fink: Well, may I be heard a minute, your 
Honor, on [124] that? One of the pertinent objec- 
tions to the relationship here is that the news ven- 
dor is not a free agent, that he may not—let’s put 
it the other way, that there is no completed sale. 
We contend that there is a completed sale, and we 
are prepared to show by this witness that there is 
a completed sale and that all the newspapers are 
delivered to him to do precisely what he wants with 
them. If he wants to take and throw them in the 
Bay, then pay for them. 

The Court: Well, I understand what you are 
getting at, but the rights of the parties are measured 
by what was agreed to. If one party does not carry 
out the terms of the contract, that does not vitiate 
the rights granted by the contract itself. 

Mr. Fink: If your Honor please, I am address- 
ing myself to the individual contract of the vendor. 
That is different from the master contract. 

The Court: No, because the individual contract 
specifies it is made pursuant to and in accordance 
with the terms of the contract between the Publish- 
ers Association and the American Federation of 
Labor. 

Mr. Fink: Your Honor, I now offer to prove 
through this witness that there is a completed sale 
of newspapers daily to him, and I offer to prove 
that upon that completed sale the news vendor is 
a free agent, that he is able to, upon his own ini- 
tiative, sell the newspapers he purchased, give [125] 


— 
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them away. destroy them, or otherwise do as he 
wants with them. 

The Court: Well, the Court would adhere to the 
ruling. The ruling is based upon the contract be- 
tween the parties. It measures their rights and lia- 
bilities, and parole evidence is not admissible 
except for the purpose of explaining some ambigu- 
ous or similar condition in the contract. 

Mr. Fink: We are not entitled to show that 
there was an executed oral contract varying the 
terms of the master contract? 

The Court: Well, I would not consider what 
you are asking for is an executed oral contract. If 
the contract provides that the papers shall be re- 
turned to the publisher and the witness did not 
return the papers, the only significance attached to 
that is, that he did not perform that term of the 
contract. Maybe the publisher was satisfied not to 
have him comply in that respect, but that did not 
change the contract. 

Mr. Fink: I will get at it another way to com- 
plete the record on that subject. I am sorry. 

Q. Mr. Parrish, as I understand you, the last 
exhibit introduced was abandoned some time in 
1938 or 1939. Was that your testimony? 

A. To the best of my recollection. 

Mr. Jacobs: Do I understand the agreement was 
abandoned in 1937 and 1939? 

The Court: You mean it expired, I suppose? 
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Ma. Fink: No, I do not, your Honor. I mean 
the use of the form last introduced in evidence, the 
use of the form was abandoned in 1938 or 1939. 

Q. And that is correct, according to your best 
recollection ? A. That is correct. 

Q. How did you proceed after the abandon-° 
ment of that form in the individual contract? 

A. By oral contracts, just that it was understood 
that it was the contract which the vendor had be- 
tween the individual publishers. 

Q. And this individual agreement was made be- 
tween the wholesaler and the individual vendor. Is 
that correct? A. No. 

Q. How were they made? 

A. Between the publisher and the individual 
vendor. 

Q. Now, did you continue to return papers in 
the same manner as you did hefore, under the oral 
contract ? 

Mr. Jacobs: If your Honor please, I think the 
witness—Mr. Fink is trying to get an indirect an- 
swer that he could not get directly. This contract 
and the terms of it are part of the plaintiffs’ com- 
plaint. This is the basis of their claim for refund, 
the basis of this suit. Do I understand now that he 
is trying to repudiate that contract and say there 
was some other agreement between the parties? 

The Court: Well, are you objecting to the last 
question 2? 

Mr. Jacobs: TI certainly do. 

The Court: I will sustain the objection. [127] 
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The Witness: Your Honor, may I ask to confer 
with the friend of the Court a minute? As I sit 
here and listened to the question and the objection, 
that section is being entirely misconstrued. 

The Court: I appreciate that you have taken 
an active interest in this matter as an officer of 
this organization, the matter of the contract, but 
the lawyers attend to this matter. It is your duty 
as a withess to just answer the questions. I don’t 
see any point in what you ask. Unless the attorney 
would like to confer with the witness. 

Mr. Ladar: I think during the recess we will 
have that opportunity. 

Q. (By Mr. Fink): Mr. Parrish, are you free 
to stop selling newspapers at any time? 

Mr. Jacobs: An objection, your Honor. Again 
the contract specifically states they are engaged to 
sell newspapers and sell them at the times pro- 
vided. 

The Court: I will sustain the objection. 

Mr. Fink: Where do you find that? 

Mr. Jacobs: Prinetpally on the ground that the 
contract is alleged to be the agreement between 
the parties and that measures the rights of the 
parties. 

Mr. Fink: Do I understand the objection was 
sustained ? 

The Court: Yes. 

Q. (By Mr. Fink): Mr. Parrish, in the selec- 
tion of corners or [128] outlets, are the vendors free 
to refuse to accept a contract at a given corner? 

A. As far as the publishers are concerned, yes. 
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@. Are the vendors free to refuse to accept a 
contract at a given corner or outlet? 

A. They are free from any requirements of the 
publisher. 

The Court: You mean by that vou don’t have 
to sell papers on a corner if you don’t want to sell 
them ? 

A. What I mean 

The Court: Well, answer that question. If you 
don’t want to go and sell The Chronicle or The 
Examiner at a corner, you don’t have to do that. 

A. That is correct. 


The Court: You don’t have to work any place 
unless you want to. 

A. You don’t have to sell, no. 

Q. (By Mr. Fink): Do you employ substitutes 
from time to time? 

Mr. Jacobs: An objection, your Honor. There 
again it is immaterial whether they employ substi- 
tutes. The question is not whether they have em- 
ployees, but whether these individuals are employ- 
ees. 

The Court: I think that is going too far afield. 
I will sustain the objection. 

Mr. Fink: May I be heard again? 

The Court: Yes. [129] 

Mr. Fink: I am trying to establish by compe- 
tent evidence that these men are free agents. One 
element of control is that fact, that they are free 
agents. 
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Th Court: That is a matter for argument. I un- 
derstand your position in this matter. 

Mr. Fink: Your Honor, how am I going to base 
an argument unless I have something in the record 
to show ? 

The Court: Well, you have set up the fact that 
these parties are acting under a contract and that 
contract measures the rights of the parties. Now, 
if that contract is what you say it is, it is a contract 
whereby the news vendors are independent contrac- 
tors. Then they are independent contractors, but 
whether or not they performed the contract or did 
something in actual practice that is different than 
under the terms of the contract, merely indicates 
how they are performing under the contract, but 
it does not change the rights of the parties. 

Mr. Fink: And how they, themselves, are cou- 
struing the contract, and I say, under the terms of 
the contract a necessary element to show is that 
these men did employ substitutes, they did pay the 
substitutes themselves. We don’t even know who 
they are. And that is part of my case and part of 
my showing. We exercise no contro! over the situ- 
ation at all. It is a necessary element. 

The Court: Well, the contract itself provides 
the manner in which these news vendors are selected, 
does it not? [130] 

Mr. Fink: How they are what? 

The Court: I read the contract. Correct me 
if I am incorrect. JT recall a provision in the con- 
tract which savs the Union shall furnish a list of 
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names, and the newspapers are free to select any 
of the persons listed in that list, free to select 
them. [Tf they don’t like them, then they can ask 
the Union to submit other names. Am I correct 
about that? 

Mr. Fink: In substance vou are correct, ves, sir. 

The Court: Now, that provision measures the 
rights of the parties. 

Mr. Fink: I respectfully disagree with the 
Court. It does not do anything of the sort. 

The Court: All that it means is, if this witness, 
for example, sends a substitute and the newspaper 
makes no objection to him, they accept him under 
the terms of the contract. 

Mr. Fink: It is done by them without our 
knowledge. They employ him; they may do so. 
We don’t know their names; their names never 
are submitted to us and they do it as a free agent. 

The Court: Then, mavbe they may not be per- 
forming their part of the contract, and you may 
be accepting that manner of performing the con- 
tract. Still, under the terms of the contract there 
are things to he done. [ think, Mr. Fink, you have 
made your position clear and the discussion we 
have had is in the record and shows the basis of 
the ruling. You are [131] protected so far as 
the record is concerned on what vou are endeavor- 
ing to show. 

Mr. Fink: IT desire, if your Honor please, to 
make an offer of proof. 

The Court: All right. 
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Myr. Fink: Your Henor, I offer to prove by 
the witness, William Parrish, that the news vendors 
in San Francisco on the corners employ substi- 
tutes; that they employ substitutes of their own 
choosing; that the publishers have nothing to do 
with the substitutes who are employed; that the 
news vendors themselves have substitutes where 
substitutes are employed, that we do not know 
the names of these substitutes; that this course 
has been pursued from the inception of the 1937 
contract down to date and still exists. 

May I add to that one addition? The state- 
ment of the offer, may it continue, with the per- 
mission of the Court: And that insofar as the 
guarantee is concerned, if the guarantee provision 
of that contract becomes applicahle, the publishers 
do not know the means and methods of allocating 
the guarantee. 

Q. Mr. Parrish, can you news vendors sell 
other articles than newspapers? 

Mr. Jacobs: I object to that as expressly cov- 
ered by the contract. 

The Court: Well, you are asking whether they 
ean do something. [132] That calls for his con- 
elusion and an interpretation of the contract. You 
ean ask what he does. 

Mr. Fink: I think you are right. The ques- 
tion was badly worded. 

Q. Do the news vendors in San Francisco sell 
articles other than newspapers? 
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Mr. Jacobs: Objected to as immaterial whether 
they did or not, because the rights of the parties 
to sell other newspapers is covered by the contract. 

The Court: It provides they can, does it not? 

Mr. Jacobs: They ean only if the publishers 
permit. Paragraph 1 covers that. J point ont 
that the specific contract between the individual 
vendor and the publisher determines whether he 
sells that paper. Paragraph 10 provides: 


‘The Publisher (or Publishers, if such 
corner be a consolidated corner) shall desig- 
nate each corner whether full time, part time, 
special wrapped edition corner. or a_ special 
event corner where the newspapers produced 
by it or them shall be sold, and each of said 
publishers shall in its or their discretion con- 
tract for the sale of said newspapers (other 
than special wrapped editions) upon a basis 
of exclusive representation or joint represen- 
tation, as the Publisher (or Publishers, as the 
case may be) shall determine.” 


The Witness: I believe Section 25 is where 
the matter [133] is really covered. 

The Court: There is no such section. 

The Witness: One of the last sections before 
the set-up for the signing committee, and so forth. 

Mr. Fink: Section 20, if Your Honor please, 
is the section in the 1937 contract. T think it be- 
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comes something else in a later contract. Section 
20 reads: 


‘‘News Vendors coming under the terms 
of this agreement and selling any newspaper 
or newspapers produced by the Publishers or 
any of them and at the same time offering 
for sale other newspapers, magazine, or pub- 
lications, shall not be guaranteed any profit 
under the provisions hereof.”’ 


The question pending is, Do the vendors sell 
other articles than newspapers? 

Mr. Jacobs: What contract? 

Mr. Fink: 1937. 

Mr. Jacobs: You refer to which paragraph of 
the 1937? 

Mr. Fink: Turn to Section 20. 

The Court: Now, what is the question, Mr. 
Fink? 

Mr. Fink: Do news vendors sell other articles 
than newspapers ? 

The Court: You mean do all of them? 

Mr. Fink: No. 

Mr. Jacobs: There is an objection, Your Honor. 

The Court: Well, T don’t see any objection to 
that. It is harmless. 

The Witness: A. JI, myself, personally sell 
nothing but newspapers. 

Q. (By Mr. Fink): Mr. Parrish, from your 
experience as business agent and the present sece- 
retary and treasurer of the Union, do yon know 
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of your own knowledge whether other news vendors 
sell articles other than newspapers? 

Mr. Jacobs: The same objection, Your Honor. 
Whether they can or cannot sell. 

The Court: He did not ask that. He asked 
whether they did. 

Mr. Jacobs: I withdraw the objection. 

A. Yes, Your Honor, on a great many 

The Court: Just answer the question, please. 

A. Yes. 

Q. (By Mr. Fink): Do you know of your own 
knowledge that other news vendors sell magazines? 

A. Yes. 

Q. Do you know of your own knowledge that 
others news vendors sell these 25 cent pocket books? 

Mr. Jaeobs: An objection, Your Honor, to the 
whole line of inquiry. It is trying to get indirectly 
into the vecord that these people do sell other 
things. 

The Conrt: Well, if thev do, there is no harm 
in that. Still, it would not make any difference 
in the interpretation [135] of the contract. 

Mr. Jacobs: I will point out that Mr. Fink is 
trying to find out here that the vendors had an 
independent choice. That is covered by the contract. 

The Court: The contract provided that he did 
not get a guarantee if he did. 

Mr. Jacobs: It also provides that they may not 
sell other things. . 

Mr. Fink: That is not true. Section 10 is not 
the:section. Section 20, they must be read together. 
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Mr. Jacobs: Section 20 provides that if they 
are granted permission to sell other things then 
they are not entitled to the rights of the guarantees. 

Mr. Fink: Where is there anything about per- 
mission in Section 20? Just point out where there 
is anything about permission. 

Mr. Jacobs: I will address myself to the Court. 

The Court: There is no use getting worked up. 

Mr. Fink: When these statements are made by 
the Government’s representative, I feel I have a 
right to point out, through you. Where is there 
anything out about permission ? 

The Court: All right, you gentlemen don’t have 
to quarrel over this. There is a question of Jaw 
involved. You don’t have to get so excited. 

Mr. Fink: I cannot let misstatement go in. 

Mr. Jacobs: I am not going to quarrel as to 
whether there is a misstatement. I want to read 
from Section 10, if I may, with the permission 
of the Court. 

The Court: All right. 

Mr. Jacobs (Reading): ‘‘The Publisher (or 
Publishers, if such corner he a consolidated cor- 
ner) shall designate each corner whether full time, 
part time, special wrapped edition corner, or a 
special event corner where the newspapers pro- 
duced by it or them shall be sold, and each of said 
Publishers shall in its or their discretion contract 
for the sale of said newspapers (other than special 
wrapped editions) upon a basis of exclusive repre- 
sentation or joint representation, as the Publisher 
(or Publishers as the case may be) shall determine.’’ 
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The Court: Of course, I think that provision, 
does it not, refers to the right of the publisher 
to determine whether the news vendor shall sell 
exelusively the paper of the publisher or may be 
permitted to seJl newspapers of any other publisher 
at the corner. 

Mr. Taeohs: I do not understand what you mean. 

The Court: The language seems to me clearly 
to indicate there that the publisher reserves the 
right to designate whether or not the news vendor 
shall sell on a particular corner only the news- 
papers, on that corner, or whether he may [137] on 
that corner sell as well newspapers of other pub- 
lishers. 

Mr. Jaeobs: Exactly, Your Honor. 

The Court: This witness is not being interro- 
gated on that subject of whether they can sell other 
articles hesides newspapers, but whether, in faet, 
he does. 

Mr. Jaeobs: I still think in the letter and spirit 
of that contraet, he is engaged to sell newspapers 
of these publishers. 

Mr. Fink: That is your interpretation. 

The Court: Well, so far as I see the question 
of law involved, it does not make any difference 
whether he does sell other articles. That is not 
affeeting the status under the control. That matter 
is not covered under the contraet and he may he 
free to do that. If he engages, however, in other 
activities, then he shall not be entitled, under that 
section, to the benefit of the guarantee. 
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Mr. Fink: The question pending, if it please 
the Court, is as to whether the witness on the stand, 
of his own knowledge, knows that other vendors 
sell these 25 cents pocket books. A. Yes. 

Mr. Jacobs: May it please the Court, if there 
is going to be interrogation on this line, let the 
witness say who thev were, how many. 

The Court: It may be vague and the Court will 
attach to it just such weight as it is entitled to have. 

Mr. Fink: I assure this Court that this testi- 
mony will be [138] tied tighter than even Counsel 
wants. 

The Court: I don’t know why we ean’t get 
some stipulation of facts with regard to matters 
of this kind, subject to its materiality and subject 
to pertinency to the matter of interpreting the 
nature of the contract and the relationship. If 
men do, in fact, sell articles, why do we have to 
waste a lot of time establishing that fact, leaving 
the matter of its pertinency and relevancy to later 
consideration by the Court? It seems to me we 
are wasting an awful lot of time on matters of 
fact. Probably, as facts, they are not subject to 
contraversion. 

Mr. Jacobs: I quite agree with you. 

Mr. Fink: All right. I offer to stipulate with 
vou. J present to you a series of photographs 
showing what the vendors sell, which later I will 
identify. JI ask, if Your Honor please, that the 
photographs, a set of which I just handed Counsel. 
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be marked for identification and be given the next 
number, A, B, C. 

Mr. Jacobs: I have had the pleasure of seeing 
the photographs. 

Mr. Fink: Not all of them. 

Mr. Jacobs: They are excellent photographs. 

The Court: I think we might shorten this as 
if it were a pre-trial right now. Are you going 
after all the Court 
walks around the streets of [139] San Francisco. 


te present evidence showing 


I suppose 1 see some of these things, know about 
them—if there is no controversy about them as 


matters of faet, there is no use wasting time. 

Mr. Jacobs: May I make a suggestion? The 
publishers should, [ am snre they know because 
some of their records indicate they know what 
corners magazines are sold upon. The very fact 
of the contract waiving the provision about maga- 
zines, if the contract of the publisher says there 
are newspapers sold on so many corners and on 
so many other corners magazines are sold, we are 
not prepared to dispute that fact. 

The Court: Make a stipulation to that. Can 
you state in general terms how manv corners? 

Mr. Fink: No, I cannot state offhand. J ean 
produce those figures easily enough, but T point 
out to you that in response to the Court’s sug- 
gestion, Counsel now has said if we will produce 
a competent witness. We have a competent wit- 
ness right on the stand; here he is. He is one of 
them. Counsel has accepted the Court’s suggestion. 
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he Court: All right. Never mind the wit- 
ness now, Mr. Fink. You have prepared the case, 
you are familiar with it. Can vou make a state- 
ment to the Court of approximately how manv 
corners, make a statement of the facts that the 
witness is going to testify to? 

Mr. Fink: Well, if Your Honor please, 1 most 
respectfully ask ‘eave to present the case as I feel 
it should be presented, [140] in view of the fact 
that the tender of stipulation is turned down. 

The Court: No, I understood Mr. Jacobs to 
sav if that statement will be made 

Mr. Fink: He said a competent witness, Your 
Honor. That is what he said. 

Mr. Jacobs: It does not have to be under oath. 
Tf a witness stands up and says, ‘‘We sell news- 


papers on so many corners, and on so many corners 
magazines are also sold,’’ we won’t dispute that. 
We will accept the statement. We will accept a 
statement, if you wish, taken from the books and 
records of the corporation. 

The Court: T think that is fair. 

Mr. Fink: It is not satisfactory to me. He says 
if it is taken from the books and records of the 
corporation. I have the actual evidence by photo- 
graphs here, and [ am prepared to tie it up. 

The Court: I am not going to spend the time 
of the Court in having 50 photographs, one by 
one, offered in evidence here. Cotnsel has offered 
to stipulate with vou. Will you accept Counsel’s 
statement as well as the statement of the publishers 
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as to the extent to which this manner of conduet- | 
ing business is carried on? Will you accept Mr. 
Fink’s statement if he says his witness will so 
testify ? 

Mr. Jacobs: If Mr. Fink gives me his assurance 
that the [141] figure is not pulled out of the air, 
but is a figure in fact taken from the books of the 
corporation—I don’t want a vague estimate of 
how many corners there are. 

The Court: Can you furnish that statement? 

Mr. Fink: Yes, I can furnish it. 

The Court: It is going to save a lot of time. 
All that is necessary is for you to get up and say 
that you have conferred with your client; they tell 
you. their records show there are so many corners 
in San Francisco where newspapers are sold and 
so many corners where news vendors are selling 
other articles besides. 

Mr. Fink: Now, Your Honor, the publishers’ 
records do not show any such thing. That is the 
fallacy and the difficulty of Counsel’s offer to 
stipulate. I was trying to make that point. 

The Court: How are you going to prove it? 

Mr. Fink: By actual witnesses. 

The Court: You mean this witness went around 
and counted the places? 

Mr. Fink: He did not. He is a general witness. 
I am going to show by actual witnesses exactly the 
extent of this thing. Let me make this point, Your 
Houor: We don’t know how many sell the serateh 
sheet. We have no record on that. That is a 
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racing paper. We don’t know how many sell the 
National Turf, all those things. But we do know 
they are sold. [142] We have no record of it. 
How can I produce books and records when there 
are not such? We don’t know how many vendors 
sell these pocket books. We do know that one 
has a big supply of them on a rack. I am going 
to connect the evidence, the Court need not worry 
about that. I am prepared to do it. But we have 
no books or records on this. My next question 
is going to be whether he knows the scratch sheet 
is sold by vendors, the National Turf, I have 
forgotten the rest of the names. It doesn’t make 
any difference, the Daily Racing Form is another. 
We have no books and records on that. 

Mr. Jacobs: If it please the Court, I have 
here in my hand a form supplied to me by the 
representative of the Call-Bulletin which purports 
to be a wholesale weekly sales report.. In the last 
eolumn there it contains these words,. ‘‘ Write 
magazines in column if vendor sells magazines”’. 
Now, maybe that form is not used, but it would 
indicate that there is a provision in the books of 
the Call-Bulletin, at least, where such records 
eould be Kept. > 

Mr. Fink: JT am familiar with that form and 
it is designed to show whether he sells, not what 
he sells. 

The Court: Maybe that would be, the answer 
co it. 


226 Hearst Publications, Ine. vs. 


(Testimony of William Parrish.) 

Mr. Fink: May we get back to the question? 
T have forgotten which one of the series I had 
asked the witness. 

(The photographs were marked Plaintiff’s 
Exhibit 48 for identification, A, B, C, D, E, 
F, G and H.) [148] 


The Court: Do you want me to take judicial 
knowledge of the fact that news vendors sell other 
articles at various street corners in San Francisco 
besides the newspapers, and that they have been 
doing that for a number of years? 

Mr. Fink: Yes, Your Honor. 

The Court: All right. I will take judicial 
notice of it. You don’t need to produce evidence 
on it. 

Mr. Fink: If the Court will permit me to say, 
I do want the Court to take judicial notice of 
it, and T do want the Court to take judicial notice 
of the extent of it. 

- The Court: Well, if you can make some state- 
ment as to the extent of it. 

Mr. Fink: I will make a statement. Now, if 
the Court please, is there going to be an objection 
to the introduction of these photographs? 

Mr. Jacobs: There certainly is. 

Mr. Fink: Well, now, they are marked for 
identification. Then we will get at them another 
Way. 

Q. Are there newspaper publishers in San 
Francisco other than the four daily papers? 
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Mr. Jacobs: Excuse me. Not to take the time 
of the Court, I do not doubt that they are genuine 
photographs. J am going to object for an entirely 
different reason. 

Mr. Fink: You are not going to require the 
production of the photographer? [144] 

Mr. Jacobs: No. 

Mr. Fink: Let’s make the tender and get it 
over with. I now offer in evidence, if Your Honor 
please, and ask that thev be marked in evidence, 
the series of photographs which now bear Exhibit 
No. 48 A through H, for identification. 

Mr. Jacobs: The objection, Your Honor, is 
on the ground that these are not representative 
photographs of the news vendors supphed by the 
plaintiff publishers, and the only validity they 
can have is to indicate a representative condition. 
To produce a photograph like this, where it may 
be one out of 500 vendors having a stand like this, 
to put it before this Court in this record as a typical 
vendor is to distort the facts. 

Mr. Fink: Each one happens to be, if Your 
Honor please, a separate corner. ms 

The Court: Well, T think if Counsel doesn’t 
mind, I want to ask a few questions of Mr. Parrish. 

@. About how many news vendors are there 
functioning under this arrangement with the news- 
papers of San Francisco? 

A. That would he a difficult question. 

QO. Well, approximately? 

A. The number mav go as high as 150, Your 
Honor. | 
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@. You mean it varies from time to time? 

A. Yes, sir. I don’t mean 150 people selling 
magazines. 

Q. f am not asking you about that. I want 
to know how many [145] news vendors there are, 
on- the average, selling newspapers in San Fran- 
cisco who belong to the Union. 

A. I would say today it would be m_ excess 
of 100. 

(). In excess of a hundred? A. Yes. 

Q. Have you been around San Franciseo and 
looked at these places where they sell, as demon- 
strated in the photographs, other than newspapers? 
_A. Magazine stands, racing forms. 

-Q. You say you have been around and seen 
them? 

A. Certainly. 

Q. With respect to the total number of per- 
sors who belong to the union who sell newspapers, 
how many maintain that type of stand, as pre- 
sented in the photographs? 

A. Which particular type, your Honor? 

Q. Well, these stands. Look at the photographs. 

A. You mean large magazine stands, your 
Honor? 

Q. The kind represented in the photograph. 

A. This, for instance, I would say approxi- 
mately ten. 

Q. You would say about one-tenth of the news 
vendors operating under this contract have stands 
where they sell other things besides the newspapers ? 

A. No, that is done as a rule, your Honor. 
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@. That is what I am asking. 

A. I say there are about ten news stands, your 
Honor, and then there are a great number of men 
who sell, say, the Racing Form. 

@. How many in proportion to the total number? 

A. That would rn around 15, and in 1937 the 
number was larger. [146] In 1937 you could get 
these forms, but you cannot get them now. It is 
difficult to get them. The number then would run 
around 50 or 60. Then there are a number of 
men who are selling the People’s World. 

Q. Iam not talking of other newspapers. 

A. Well, that is not a party to this contract. 
That is something. Only people who can handle 
that under the law of the nnion is those who make 
in excess of the guarantee. 

How many, in vour opinion, are selling that? 
The People’s World? 

The People’s World? 

I would say, oh, 50. 

15 or 50? 

50. Some of these people sell all of them. 
Some only sell one of them. 

Q. That brings you down to a point where no 
news vendors in San Francisco are selling only 
newspapers. A. Oh, no, vour Honor. 

Q. What is the proportion, approximately ? 

A. I would say in the year 1937-1938 there were 
100, without a shadow of doubt, and more, who, 
were Selling other publications—we use the word 
‘“publications’’—than that which they had a con- 
tract to sell. 


POPrPOP>S 
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And how many were selling Just newspapers ? 
Your Honor, if you use the word 
T don’t want you to argue with me about it. 
I don’t want to argue, vour Honor. [147] 
How many were selling, to the best of your 
knowledge, nothing but newspapers? 

A. If 100 were selling magazines, 650 must 
have been selling newspapers. 

Q. Would it be fair to state that about one- 
sixth of the total number of news vendors were 
selling other things besides newspapers ? 

A. Under Section 20, yes. 

Mr. Fink: I have an offer in evidence of these 
photographs, your Honor. 

The Court: I did not want to interfere, Mr. 
Fink, but it seems to me this matter cannot be 
very controversial. 


Orare 


Mr. Fink: If vour Honor please, I cannot see 
where there can be a controversy on it to save my 
neck, but apparently Counsel for the defendant 
does. 

The Court: Now, if the witness’ statement is 
not accurate, Counsel can cross-examine or put on 
other testimony. 

Mr. Fink: Certainly. I understand these are 
admitted in evidence? 

The Court: Is there an objection? 

Mr. Jacobs: There is an objection, your Honor. 

The Court: The objection is that they are not 
typical. Ts that your point? 

Mr. Jaeohs: Yes. 
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The Court: I think that goes to the weight of 
the testimony. I will allow them to be admitted. 


(The photographs heretofore marked Exhibit 
48 A to HT [148] for identification, were received 
in evidence and marked Plaintiff’s Exhibit 48, 
eee, , K, F, G and H.) 


Q. (By Mr. Fink): Now, just to clean that 
matter up entirely, Mr. Parrish, are there vendors, 
to your knowledge, in San Francisco that sell 
articles other than publications, no matter what 
the publications are? 

Mr. Jacobs: May the record show the same ob- 
jection, your Honor. 

The Court: Will you read that, please? 


(Question read by the Reporter.) 


The Court: Hasn’t he already answered that? 

Mr. Fink: No, your Honor. We have been 
dividing them, and my questions and the Court’s 
questions were all devoted to publications. This 
question is whether he knows of his own knowledge 
whether the vendors sell something else, articles 
other than publications. 

The Court: Oh, all right. You mean candy 
bars, something like that? 

Mr. Fink: Yes, your Honor, candy bars, razor 
blades, various things that will be shown here. 

The Court: Very well. I will overrule the 
objection. 
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The Witness: A. Your Honor, I cannot answer 
that today, but a few years back, at the City Hall, 
perhaps your Honor remembers 

The Court: Just answer Yes or No, and we 
will get along. [149] A. Yes, say 38 to 37. 

Q. (By Mr. Fink): Myr. Parrish, does your 
membership have a proportion of disabled members? 

A. Yes. 

Q. When I say ‘‘disabled’? members, are they 
handicapped in various ways? A. “Wes 

Q. But each one 

A. By loss of limbs, loss of eyesight, loss of 
hearing and other ailments too numerous to mention. 

Q. Are there some of them, do vou have members 
who are mentally deficient? A, “Yes: 

Q. Now, did you ever take occasion to reduce 
that to a matter of proportion? Do you know what 
is the approximate percentage? 

A. I presented to the Burean of Internal Rev- 
enue a proportionate recap on it. 

Q. Do you remember any of those figures? 

A. No, but I have it in my briefcase, and I am 
certain that Cotinsel for the Government has the 
figures. 


Q. And after the recess you can have that fig- 
ure, ¢an vou? A. Yes. 

Q). Now, these handicapped members, no matter 
what handicap they may have, receive the same 
type of contract under the Master Contract that 
the other vendors receive ? A. Yes. 


) 
GO 
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The Court: I think this might be an appropri- 
ate time to take the recess now. 


(Reeess.) [150] 


Q. (By Mr. Fink): Mr. Parrish, do you sub- 
mit any written reports to the publishers as a 
vendor? A. No. 

Q. Do you report to the premises of the pub- 
lisher? ee | don’t. 

Q. Are you required to attend any sales meet- 
ings, conferences, consultations? A. No. 

Q. Are any instructions given to you by the 
publishers ? 

Mr. Jacobs: I object to what constitutes in- 
structions as a conclusion. Whether given by the 
publisher, that is a very vague term. The more 
important objection is what constitutes instructions. 
That calls for a conclusion on the part of this 
witness. 

The Court: It does call for the conclusion of 
the witness, I think. If the instrnetions were in 
writing, that would be the best evidence, that would 
be the orthodox type of objection, I suppose. 

Miraimk. 1 withdraw it. 

Q. Are any written instructions given yon bv 


any publisher? A. No. 
@. Are any verbal instructions given vou hy 
any publisher? A. No. 


@. Are any of your expenses borne by the pub- 
lishers, whatever your expenses may be? 
A. No, with the exception of one thing. 
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Q. What is that? 

A. Under the agreement, in case of [151] arbi- 
tration, they are liable for 50 per cent. 

Q. Ordinarily nothing of that kind? 

A. No. 

Q. Are you allowed a drawing account or given 
any advanee, Jet’s add then, by the publisher? 

A. Tam afraid not. 

@. Are you furnished with transportation ? 

AS No; 

Mr. Jacobs: You understand, Mr. Parrish, this 
is directed to you individually, not the Union. Is 
that your understanding? 

Mr. Fink: Now, if your Honor please, Counsel 
will have an opportunity to cross-examine fully. 

Mr. Jacobs: I object, unless vou state what the 
question means. Is this man furnished any trans- 
portation, is one thing; and whether the Union 
is, is another. 

The Court: He did not ask that, Mr. Jacobs. 
All he asked was whether he was furnished with 
transportation. 

Q. (By Mr. Fink): Mr. Parrish, the matter 
of these advertising placards that you see at vari- 
ous corners, are they supplied hy the publisher? 

A. Yes. 

Q. Are vou required to put them out? 

A. No. T never, my own self, put a rack ecard 
up since the first agreement. 
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Mr. Jacobs: I am sorry, I did not hear. 
The Court: Read it. 


(Answer read by the Reporter.) 


My. Fink: I think you may cross-examine. [152] 


Cross-Examination 


By Mr. Jacobs: 

Q. Myr. Parrish, have you got a copy of the 
original constitution and by-laws with you? 

A. Yes. Pardon me, your Honor. 

The Court: It is all right. 

A. Your Honor, we will be able to get this stuff 
back, will we not? 

The Court: Have you any copies? 

A. I was just asked for that. One of the mem- 
bers had it, more or less as a keepsake. 

Q. Can you substitute a copy of the document 
he is asking for? 

A. That is the only copy I know of. T mean, 
after the trial is over. 

The Court: Oh, yes. 

Mr. Jacobs: I would put in a copy now if I 
had one, your Honor. 

The Witness: That is 1937, that is the first one. 

Mr. Jacobs: I ask that that be marked for 
identification, please. 

The Witness: Do you want these other three 
now ? 

Mr. Jacobs: Let me see them. These are the 
same ? 
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A. No, this is a revision of that one; this one 
is a revision, and then this one is the last one, and 
there is the amendments. 


(The Constitution was marked Defendant’s 
Exhibit B for identification.) [153] 


Mr. Jacobs: May I have it, please. 

Q. I show you Defendant’s Exhibit B for iden- 
tification and ask you if you recognize it. © 

A. It is the constitution that was adopted in 
1937 by the Union. 

Q. Is this the origimal constitution ? 

A. Yes, it is the original. 

Q. Does it contain the by-laws, too? 

A. It contains the constitution and by-laws. 

Mr. Jacobs: The Government offers Defendant’s 
Exhibit B in evidence. 

Mr. Fink: No objection. 

The Court: Very well, it will be admitted. 


(The Document referred to and heretofore 
marked for identification was received in evi- 
dence as Defendant’s Exhibit B.) 


Q. (By Mr. Jacobs): Mr. Parrish, I note from 
Defendant’s Exhibit B, the original constitution 
and by-laws, that vou are affihated with the Ameri- 
ean Federation of Labor. When were you so 
affiliated ? 

A. IT cannot give you the exact date of the re- 
eeipt of the charter, but on or about June Ist Mr. 
Shelley, the President of the Central Labor Council, 
said he would recommend that we be issued a 
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eharter, and it was a certainty that we would be 


given it. 
Q. You were issued a charter by the American 
Federation of [154] Labor? A. Yes. 


@. Mr. Parrish, is it a fair statement to say 
that the American Federation of Labor is an or- 
ganization composed of labor unions? 

Mr. Fink: Just a minute, if your Honor please. 
I object to that as immaterial, incompetent and 
irrelevant. What has it got to do here? 

Mr. Jacobs: May it please the Court, it is Mr. 
Fink’s contention—— 

The Court: I will overrule the objection. 

The Witness: Will you restate the question, 
please. 

Q. (By Mr. Jacobs): Is it a fair statement, 
Mr. Parrish, to say that the American Federation 
of Labor is an organization composed of lahor 
unions? A. To the best of my knowledee. 

Mr. Jacobs: Mark that for identification. please. 


(The document was marked Defendant’s Ex- 
hibit C for identification.) 


Q. (By Mr. Jacobs): J show you Defendant’s 
Exhibit C for identification, and ask vou if vou 
recognize it? 

A. Yes, it is the constitution and by-laws which 
was adopted by the Union, I believe, in 1938. 

Q. Does the notation at the end there refresh 
your recollection, September 17, 1939? 

A. Ts that when it was? Was it that late? [155] 
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Q. Yes. A. Well, that is correct, then. 
liv, Jacobs: J] offer this in evidence as Defend- 
ane so eNhibit CC, 
The Court: It may be admitted. 


(The document referred to and heretofore 
marked for identification was received in evi- 
dence as Defendant’s Exhibit C.) 


Mr. Jacobs: Will you mark this for identi- 
fication ? 


(The document referred to was marked De- 
fendant’s Exhibit D for identification.) 


Q. (By M:. Jacobs): I show vou Defendant’s 
Exhibit D for identification, and ask you if you 
recognize it. 

A. It is a copy of the constitution and by-laws 
of the International Printing Pressinen and Assist- 
ants Union of North America. 

Mr. Jacobs: The Government offers Defend- 
ant’s Exhibit D for identification in evidence. 

Mr. Fink: TI object to the introduction in evi- 
dence of that document as heing incompetent, im- 
material and irrelevant, with nothing to show that 
it throws any light on the problem we are here 
to solve. 

The Court: What is the document ? 

Mr. Jacobs: May I ask a preliminarv question, 
if it please the Court? 

The Court: All right. [4156] 

Q. (By Mr. Jacohs): What connection, if any, 
has the News Vendors Union, of which vou are 
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the secretary and treasurer, with the International 
Printing Pressmen and Assistants Union of North 
America? A. We are affiliated. 

Q. What do you mean by “‘affillated’’? 

A. We support the Union of the Tuternational. 

Q. When were you affiliated? 

A. 1939, or the first month in 1940, right around 
that time. 

Mr. Jacobs: The Government renews the offer. 

Mr. Fink: I renew the objection. 

The Court: That is a big book, there. 

Mr. Jacobs: JI will tell you why I am introducing 
it, your Honor, for two reasons: In the first place, 
the constitution and by-laws of this Union adopt 
and incorporate by reference the constitution and 
by-laws of the parent Union. 

@. Is that correct? 

Mr. Fink: Well, the document speaks for 
itself. 

QiiewGourt: if you say that is in there, I think 
it would admissible. 


(The document referred to and heretofore 
marked for identification was received in evi- 
dence and marked Defendant’s Exhibit D.) 


Mr. Jacobs: May I see Defendant’s Exhibit C, 
please? Will the Court excuse me just one moment? 
May this be marked for [157] identification. 


(The document referred to was marked De- 
fendant’s Exhibit E for identification.) 
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Q. (By Mr. Jacobs): I show you Defendant’s 
Exhibit E for identification, Mr. Parrish, and ask 
you if you recognize it? 

A. It is a copy of the constitution and by-laws 
and general laws of Local No. 468. 

Q. Is this constitution and by-laws in force 
today? A. They are. 

Mr. Fink: That is admitted. 

Mr. Jacobs: The defendant offers in evidence 
Defendant’s Exhibit E for identification. 

The Court: Is that the same as vou offered 
before? 

Mr. Jacobs: No, this one is brought up to date, 
in present existence. 

The Court: Very well, admitted. 


(The document referred to and heretofore 
marked Defendant’s Exhibit E for identifica- 
tion was received in evidence.) 


Q. (By Mr. Jacobs): Mr. Parrish, turning 
your attention now to your testimony of yesterday, 
with particular reference to negotiations between 
the Union and the Publishers, if I recall correctly 
you stated you were a member of the negotiating 
committee of the original contract. were vou not? 

A. Yes. 

Q. Now, will you state what the procedure of 
the negotiating [158] committee was in preparing 
and submitting proposals? 

A. I don’t quite get the gist of your question, 
Mr. Jacobs. 


Umited States of Amertca 241 


(Testimony of William Parrish.) 

Q. Put it this way—strike that question. 

You were appointed by the membership ? 

A. Elected by the membership. 

Q. And authorized to negotiate a contract with 
the publishers. Is that correct? 

A. That is correct. 

Q. And you were a member of that committee? 

A. That is correct. 

Q. Now, how did the committee proceed ? 

A. We first met on the advice of Mr. Shelley, 
who was president of the Central Labor Council, 
with Mr. Sam Kagel, who at that time was the 
Chief Assistant, I believe, to Mr. Henry B. Meln- 
kow of the Pacific Coast Labor Bureau, and dis- 
cussed what we wanted in the way of conditions 
from the publishers. 

Q. What? 

Mr. Fink: Wait a minute. 

Mr. Jacobs: Are you through? 

A. No. After all, that was quite some time, 
Mr. Jacobs. That was immediately following an 
early morning meeting. At that time we were 
informed by Mr. Kagel 

Q. You don’t understand the question. All T 
want to know is the procedure, Mr. Parrish. Did 
the committee—— 

Mr. Fink: Just a minute. 

Mr. Jacobs: I am asking a question. [159] 

Mr. Fink: If your Honor please, Counsel asked 
this witness a question and it was a broad question, 
and the witness is giving an answer, I submit. 
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The Court: I think that may be true, but I don’t 
think it was intended by the question that the# 
witness was to be asked for conversations, or what 
they discussed. Can’t you narrow your question? 
It is broad. 

Mr. Jacobs: I will, your Honor. 
_Q. Who drew the first written proposal sub- 
mitted to the publishers? 

Mr.: Fink: Objected to as incompetent, irrele- 
vant and immaterial. It is in evidence. What 
difference does it make who drew it up? 

. Mr. Jacobs: Nobody paid more attention to 
negotiations and all the steps. 

The Court: I will overrule the objection. 

, A. .The contract was drawn up by a committee 
of eight men who represented the Union, with 
the aid of the Pacific Coast Labor Bureau. 

Q. (By Mr. Jacobs): After that thing was 
drawn up was it passed upon by a vote of the 
committee ? A. By a vote of the committee? 

Q. Yes, the negotiating committee. 

. A. Yes, nothing could go in there unless by 
unanimous consent. 

Q.. And the first written proposal was passed 
unanimously by [160] the committee. Is that cor- 
rect? A. That is correct. 

Q. And before submitting it to the publishers 
it was submitted to the membership of the Union? 
peace, Mies 

.Q. And was passed by the membership of the 
Union, was it not? 
A. Yes, yes, that is correct. 
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Q. Was that same procedure followed with re- 
spect to the negotiations of the 1939 contract? 

A. That is correct. 

Q. And the same procedure with respect to the 
written proposal submitted to the publishers wnder 
that contract? 

A. Will you restate that question, please. 

The Court: Read it. 


(Question read by the Reporter.) 


A. Yes. 

Q. (By Mr. Jacobs): Now, on August 31st, 
1937, approximately how many members did the 
Union have in good standing? 

A. That is a difficnlt question for me to answer. 
I was not secretary. 

Q. The figure von gave to the mde on direct 
examination was about 600. 

A. Well, the figure I gave to the wigs was 
approximately 750. 

Q. Is that a fair estimate? 

A. Yes, whether they were all in good standing 
with the Union or not, I have no means of knowing. 

Q. At least you had approximately 750 Union 
members, whether they were in good standing or 
not.[161] 

A. It was between seven and 800. 

Q. Today, Mr. Parrish, do you have approxi- 
mately 200 of the original members still in the 
Union? 

A. T believe that figure is 221, and since that 
time three or four have passed away. 
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Q. Many of them have died meantime, haven’t 
they ? A. Oh, yes. 

Q. Mr. Parrish, did you submit to the Bureau 
of Internal Revenue a statement showing the rela- 
tive age and the number of men in each age bracket 
on or about January 16, 1945? A. Yes. 

Q. Have you got that? Correct me if I am 
wrong, Mr. Parrish. Of the membership on or 
about March 16, 1945, ten of the members were 
between 18 and 30 years; 33 were between the 
ages of 30 to 41; 83 between the ages of 41 to 50; 
161 between the ages of 51 and 64, and 71 between 
the ages of 65 and 80. 

A. If those are the figures that are here, that 
is correct. 

Q. Will you examine it and see if that is correct. 

A. That is correct. 

Q. Mr. Parrish, the final contract entered into 
between the publishers and the Union on August 
31, 1937, was submitted to the membership, was it 
not? A. Yes. 

-Q. And passed ? A. Yes. 

Q. Do you know whether all the membership 
was there at that meeting ? 

A. It was a big meeting. 

Q. You don’t know whether they were all there, 
or not. A. There is no way of knowing. 

Q. I understand, Mr. Parrish, that von have 
approximately ten men suffering from mental dis- 
abilities. Is that correct? A. How many? 
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Q. Ten. 

A. If it says that there, that is correct. 

Q. Is that your recollection? 

A. Yes. There might possibly be more. 

Q@. Were those members present at those meet- 
ings when the first contract was passed upon? 

A. That would be something I could not answer. 

@. They could have been there and you would 
not know it. 

A. There is no reason why they could not. 

@. And they could have voted and you would 
not know it. 

A. And could have not voted, either. 

Mr. Fink: Let’s mark that document for identi- 
fication. If you don’t do it, I will ask to do it. 

Mr. Jacobs: I am not going to do it. 

Mr. Fink: I certainly am, then. 

The Court: Very well, let it be marked. 

Mr. Fink: I would ask that it be marked for 
identification. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 49 for identification.) 


Q. (By Mr. Jacobs): Mr. Parrish, do you 


know Mr. Charles H. Bowers? A. I do. 
Q. Is he a member of the union. A. He is. 
Q. The News Vendors Union? A. He is. 
@. A member now? A. A member now. 
Q. Has he occupied any office in the Union? 
A. He has. 
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Q. Tell what, offices and what periods he oceu- 
pied those offices. 

A. He was secretary-treasurer of the Union 
from the year 1937 until 1943, October, if I reeall 
correctly. He became secretary in the month of 
October. Make that September. He became secre- 
tary in September and ceased to be secretary in 
October of 19438. 


Q. 1948? A. 1948. 
Q. You have the minutes of the Union in your 
possession? A. Yes, I have. 


Q. Mr. Parrish, does the record of the Union 
show, indicate that Mr. Bowers made a trip to Sac- 
ramento, California, on or about May 6, 1941? 

Mr.:.Fink: Just a minute. I object to that as 
not proper cross-examination. 

The Court: What are you getting at now? 

Mr. Jacobs: I will tell you what I am getting at. 
I.am establishing a foundation for the introduction 
of a document prepared by the Secretary and Treas- 
urer of this Union, which is inconsistent with the 
position he takes. 

The Court: Well, just ask for the document. 
Why do you have to go through all that? [164] 

Mr. Jacobs: The document was submitted to an 
agéney of the State of California. I will have them 
identify the document. From this witness I will 
establish the position and action taken by Mr. 
Bowers. : 

Mr. Wink: ‘hat simply indicates that my objec- 
tion is good. That is part of his case. There was no 
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direct examination on that. Let him call Mr. Bow- 
ers, or prove the case by his own witness. 

Mr. Jacobs: On the contrary, if your Honor 
please, obviously the position of the plaintiffs, of 
course, and this witness, is that these people are 
independent contractors. Mr. Parrish makes no 
effort to conceal that position; he indicates that is 
his view as an individual, and also indicates it is his 
view as an officer of the Union. I want to show by 
his predecessor in office that a different and opposite 
position was taken. The only way I can do it is to 
have this witness testify to the official position of 
the witness. I would like to do that and then intro- 
duce those documents. 

The Court: Well, the objection is overruled, if 
that is the purpose of it. 

The Witness: The minutes of May of 1941 
show—— . 

Q. (By Mr. Jacobs): May I see the minutes, 
please. 

The Court: Stand back a little, Mr. Jacobs. The 
closer you get to the witness the more opportunity 
there is for antagonism. In fact, some of my col- 
leagues won’t let attorneys go anywhere near the 
witness. There is the paper. [165] 5, Sy 

The Witness: You will find it at the bottom of 
the page. | - 

Mr. Jacobs: Will you mark this for identifiea- 
tion, please. 


(The document referred to was marked De- 
fendant’s Exhibit F for identification.) 
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Mr. Jacobs: I show you Defendant’s Exhibit F 
for identification, Mr. Bowers 

A. I beg pardon. 

Q. I show you Mr. Parrish, I am sorry, Defend- 
ant’s Exhibit F for identification, and ask you if 
these are the official minutes of the News Vendors 
Union ? A. Yes, 

My. Fink: Of what date? 

A. May 11th, I believe it was. 

Mr. Jacobs: The meeting called to order on Sun- 
day, May 11th, 1941, at 1:00 p.m. by President Mc- 
Namee,..[ read from the minutes: 

‘‘Meeting called to order Sunday, May 11th, 
1941 at 1:00 p.m. by President McNamee.’’ 


I am reading an excerpt from the minutes, unless 
there is some objection by Counsel: 


“The law and legislative committee referred 
to Brother Bowers as follows. A hearing was 
“held in Sacramento on the bill to change the 
status of news vendors from that of small mer- 
chants to that of employees, so as to get the 
benefits of Social Security laws. After hearing 
Brother Bowers the [166] Legislature Commis- 
sion decided to request briefs from both sides. 
The report approved and accepted.” 


The Witness: That is not what that reads. It 
does not say ‘‘Legislation Commission.”’ 

Mr. Jacobs: The word I read is stated here to be 
‘“‘Com.’’ I will amend that statement, not stating 
‘““Committee’’ or “‘Commission’’ to read “Legisla- 
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ture Com.”’ A. That is all mght. 

Q. Mr. Parrish, was the News Vendors Union 
during the years 1937 to 1940 affiliated with any 
other organization other than the American Federa- 
tion of Labor and the International Printing & 
Pressmen’s Union and the San Francisco Labor 
Council ? 

A. Well, we were affiliated with the Labor Non- 
Partisan League; we had affiliations with the Allied 
Printing Trades Council; we had affiliations with 
the Union Labor Section of the San Francisco 
Labor Council; we were affiliated with, I guess that 
is about all the affiliations that I can recall. 

Q. Now, Mr. Parrish, you stated on direct exam- 
ination that members of the News Vendors Union 
from time to time sold publications other than news- 
papers. Is that correct? 

A. That is correct. 

Q. Has the News Vendors Union entered into 
collective bargaining agreements with any of the 
publishers producing such other publications ? 

A. Yes, we entered into a bargaining agr ‘eement. 

Q. May I see it? 

Mr. Fink: Just a minute. Yon asked a question. 

Mr. Jacobs: I want to see the best evidence. 
I am conducting my examination, with the permis- 
sion of the Court. 

Mr. Fink: I submit that Counsel is not entitled 
to break into the witness’ answer. 

The Court: He answered, Mr. Fink. He said 
yes, they did. Counsel asked for the document. 
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Mr. Fink: He wanted to make an explanation. 

Mr. Jacobs: He can make an explanation on 
redirect. 

The Court: I suppose the best explanation 
would be to produce it. Go ahead, Counsel. 

Q. (By Mr. Jacobs): Have you a copy of that 
agreement ? 

-A. IT have a copy of the agreement with the 
World Publishing, I think that is the name of the 
thing. 

- @.: ..May IL see it, please? 
.JAss;As soon as I ean find it. 

The Court: Ave there any other documents you 
ave going to request the witness to produce? 

Mr. Jacobs: Yes, I am. 

The Court: Why don’t vou give him a list of 
them ? 

Mr. Jacobs: Those have been subpoenaed, your 
Honor. 

The Court: Suppose we take the noon recess, 
and see if you ean get this document and the other 
documents in order, so he can produce them. 

The Witness: That is fine with me, your Honox. 
T had [168] them all in order. 

The Court: Suppose you take them out of your 
files, and have them handy. 

The Witness: Certainly. 

The Court: We will recess the trial until 2:00 
Dee 

(An adjournment taken until 2:00 o’clock 
p.m.-this date.) 
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WILLIAM PARRISH 
ealled as a witness on behalf of the Plaintiffs, re- 
sumed the witness stand and testified further as 
follows: 
Cross-Examination 
(Continued ) 

By Mr. Jacobs: 

Q. You will recall, Mr. Parrish, before the re- 
cess you were searching for a contract between the 
union and the World Publishing Company. 


(Witness handed a document to counsel.) 


Mr. Jacobs: May this be marked for identifica- 
tion, please. 

The Clerk: Marked Defendant’s G for iene 
eation. 


(Thereupon the document referred to was 
marked Defendant’s Exhibit G for identifica- 
tion.) 


Mr. Jacobs: I hand you Defendant’s Exhibit G 
for Identification, and ask you if you recognize it?. 

A. This is the contract that was signed. by the 
union. 

Q. And the publishers, the yoni Publishing 
Company, is that correct ? A. Yes. 

Q. What publications are pr oduced hy, the World 
Publishing Company ? 

A. The Communist paper. 

Q. What is the name of it? 

A. The People’s World. 


252 Hearst Publications, Inc. vs. 


(Testimony of William Parrish.) 

Q. Is the People’s World sold by members of 
your union ? 

Mr. Fink: Just a moment. May it please the 
Court, that [170] is objected to as incompetent, 
irrelevant and immaterial, and shedding no light on 
the issues of this case, because what is the contract 
or what the intention may or may not be with some 
third party cannot have anything to do with this 
case. 

Mr. Jacobs: Are you through, Mr. Fink? 

Mr. Fink: Yes. 

Mr. Jacobs: There are at least two reasons why 
this contract and the question are relevant. 

In the first place, Mr. Fink injected into the issue 
the fact that these news vendors sold other publica- 
tions, and, I am entitled to show the circumstances 
under. which they sold those other publications if 
that issue is material and the plaintiffs are allowed 
to introduce that in evidence. 

And secondly, and equally important, is the fact 
that plaintiffs contend here is a group of independ- 
ent contractors. By the terms of this contract, which 
J will show to the Court and read from to the Court, 
it indicates that these vendors are employees. 

The Court: Of the publishers ? 

Mr. Jacobs: Yes, your Honor. 

Mr. Fink: Not of these plaintiffs, if your Honor 
please of some third party. 

The Court: That is what prompted my question. 
Do you mean this contract indicates that the mem- 
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bers of the union [171] are employees of the World 
Publishing Company, or that they are employees of 
the publishers involved in this case? 

Mr. Jacobs: Employees of the World Publishing 
Company, selling that publication at the same time 
and at the same place and under the circumstances 
the same as the newspapers here involved. 

Mr. Fink: So what? 

The Court: I think the mere fact that the news 
vendors were employees of somebody else, or some 
other publisher, would not prove what the nature of 
their relationship was with the plaintiffs in this 
ease. 

Mr. Jacobs: Well, I don’t want to quarrel with 
your Honor’s ruling; I can’t quarrel with your 
Honor’s ruling. 

The Court: You may mark it for identification. 
I think the objection is good. There is no issue be- 
fore me as to what the relationship of the news ven- 
dors was to this other publication. 

Mr. Jacobs: Does you Honor understand my po- 
sition ? 

The Court: I understand it. 

Mr. Jacobs: I mean, with respect to the question 
of this union representing themselves as employees. 

The Court: By the same token they might be 
engaged in an independent contract relationship 
with some third party which would in like manner 
not redound to the benefit of the plaintiffs’ conten- 
tion in this case. It is what governs the [172] rela- 
tionship of the plaintiffs to the news vendors that 
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counts, and not the relationship they might have 
with somebody else, be it alike or unlike the rela- 
tionship, the nature of which is at issue here. You 
may mark it for identification. I will sustain the 
objection. 

Mr. Jacobs: What was the last question? I will 
state the offer of proof. 


(The reporter read the last question.) 


Mr. Jacobs: The Government offers to prove 
that the People’s World is sold by the vendors of 
the union here in question at the same time, at the 
same place and under the same circumstances as the 
newspapers published by these plaimtiffs and are 
among the publications mentioned by this witness 
on direct examination. 

The Court: You already have in evidence much 
of what you have stated in your offer of proof. The 
witness has already stated that the news vendors do 
sell this publication. 

Mr. Jacobs: That may be, your Honor. 

The Court: You have made your position clear 
in the record. 

Mr. Jacobs: Yes. 

My. Fink: If your Honor please, while there is 
an interruption, I have in mind that this morning 
I made two offers of proof, and just to perfect the 
record, may the record show that the Court denied 
leave to pursue that line of examination [173] on 
the offers? 

The Court: Very well. 
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Oeecey Mr. Jacobs): Mx. Parrish, las the 
union of which you are Secretary and Treasurer en- 
tered into collective bargaining agreements with the 
California Sports Service, Inc.? A. Yes. 

Q. Have you a copy of that contract? 

A. There is no copy of the first agreement avail- 
able, Ma. Jacobs, but I have a copy, one of the 1942 
agreement, which is, I would say, essentially, for the 
purpose of comparison, is the same as the first 
agreement. As a matter of fact, I don’t know when 
the first agreement was signed by these people. 

Q. Is the document which you hand me the con- 
tract of which you speak? 

A. That is right, California Sports Service. 

Mr. Jacobs: Mark this for identification, please. 

The Clerk: Defendant’s Exhibit H for Idenii- 
fication. 

Mr. Jacobs: The Government makes the same 
offer to introduce in evidence Defendant’s Exhibit 
Hand makes the same offer of proof. 

Mr. Fink: To which we object upon the ground 
that it is incompetent, immaterial and irrelevant, it 
sheds no light upon the issue here before the Court. 

Mr. Jacobs: Your Honor has alveady ruled on it. 

The Court: Yes. 

Mr. Fink: I just wanted the formal objection. 
It is as to us pure hearsay. 

The Court: The Court will make the same ruling 
with respect to this contract. That is on the theory 
that it is being offered for the same purpose as the 
other was. 
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Mr. Jacobs: Yes, your Honor. 

The Court: Very well. 

Q. (By My. Jacobs): Mr. Parrish, has the un- 
ion, of which you are Secretary and Treasurer, 
entered into a contract with the Al Greenstone Dis- 
tributing Company? A. Yes, we did. 

Q. Have you a copy of that contract ? 

A. Ihave. 

The Court: Before you proceed with that, does 
the contract which you have just had marked for 
identification refer to newspapers and periodicals, 
or some other commodities ? 

Mr. Jacobs: I didn’t want to burden the Court 
with that. 

A. It involves hot dogs, peanuts and beer. That 
is, the vendors at the ball park, your Honor. 

Mr. Fink: That has a lot to do with this case. 

The Witness: One of them, or two of them, 
rather, sell programs. The others 

Mr. Jacobs: To make the record clear, Mr. Par- 
rish, I am referring to publications sold under De- 
fendant’s Exhibit H for Identification and pub- 
lished by California Sports Service [175] Incor- 
porated. What publications are produced and sold 
by the union vendors under this contract ? 

A. The only thing that could be, would be the 
program. 

Q. Is that all there is? 

A. Yes, programs and score cards. 

Mr. Jacobs: Mark this for identification, please. 

The Clerk: Defendant’s Exhibit I for Identifi- 
cation. 
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Mr. Jacobs: I show you Defendant’s Exhibit I 
for Identification and ask you if you recognize it? 

A. Yes, it is the contract with Al Greenstone. 

Q. What publications are produced by Al Green- 
stone? A. They didn’t produce any. 

Q. Have any publications ever been sold by the 
union news vendors under this contract? 

A. Under that contract, yes. 

@. What publications were they ? 

A. View books, guide books and postcards, and 
various items that are on sale over at Treasure 
Island and on the ferry boats operating to and from. 

Mr. Jacobs: The Government offers in evidence 
Defendant’s Exhibit I for Identification and makes 
the same offer of proof. 

The Court: For the same purpose? 

Mr. Jacobs: Yes. 

The Court: You make the same objection ? [177] 

Mr. Fink: Same objection, your Honor, yes. 

The Court: Same ruling. 

The Witness: I would like to change my testi- 
mony in one respect, your Honor. The people en- 
gaged in selling programs—that was the only thing 
that was touched on—with the California Sports 
Service are a group that is set apart from the news 
vendors. The people who sold view hooks, guide 
books and so forth, on Treasure [sland were also 
another group that were set apart. They held their 
own meetings and so forth. We negotiated for them 
by reason of the fact that the Labor Council re- 
quested us to do so. 
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Q. (By Mx. Jacobs): Are the vendors who sell 
those publications members of the union of which 
you are Secretary and Treasurer? 

A. They were given membership, but on a lim- 
ited basis; they couldn’t go out and take a contract 
to sell papers. 

Q. Mr. Parrish, is the statement you just made 
true with respect to the People’s World ? 

A. No, I named the two contracts that I had 
reference to. 

Q. Did the union, of which you are Secretary 
and Treasurer, enter into any other contracts for 
the sale of publications with any other publisher or 
organization ? 

A. The Oakland Ballpark, Mr. Greenstone only 
had that distributing concession for a period, I 
think, of about two months, and he folded up, and 
to be frank with you, I can’t [177] remember the 
name of the company that was actually producing 
the stuff, but they took it over themselves and dis- 
tributed themselves. They put a Mr. Woodward, or 
something like that, over there. 

Q. Maybe you didn’t understand my question, 
Mr. Parrish. Is there any other organization—or- 
ganization other than the ones mentioned in Defend- 
ant’s Exhibits G, H and I—with which the union 
entered into a contract for the sale of publications? 

A. We have a contract with Iceland during the 
Ice Follies out there; they sell this big program, if 
you cal] that a publication. 
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Q. Is there anv other organization? 

A. I den’t know whether Sam Miller handles 
any programs or not. If he does, we handle the pro- 
grams for Sam Miller. 

Q. Have you any contract with any organization 
which distributes magazines ? A. No. 

My. Jacobs: May this be marked for identifica- 
tion, please. 

The Clerk: Defendant’s Exhibit J for Identifi- 
eation. 

Q. (By Mx. Jacobs): Mr. Parrish, I show you 
Defendant’s Exhibit J for Identification, and ask 
you what it is? 

A. It is a report of the 1937 negotiations com- 
mittee which was given on July 25th, which, to the 
best of our ability, outlined the actions of the com- 
mittee since the committee was first formed. [178] 

Q. I observe on the top of it 

Mr. Fink: Pardon me. Do you mind letting me 


see what you are examining about ? 
The Court: I think you should show it to coun- 
sel, 


(The document was handed to Mr. Fink.) 


Q. (By Mr. Jacobs): Referring 

A. There is one error in that, Mr. Jacobs; it was 
delivered Sunday, October Ist. 

Q. October the Ist? 

A. Yes. I don’t know how that date got on there, 
but it was delivered Sunday, October Ist, according 
to the minutes. 
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Q. Delivered to whom. 

A. To the membership. 

Q. And did they take a vote on it? 

A. They did. 

@. And did they approve it? A. They did. 

Mr. Jacobs: The Government offers in evidence 
Defendant’s Exhibit J for Identification. 

Myr. Fink: To which we object upon the ground 
that it is incompetent, immaterial and irrelevant, 
and that the negotiations on reports of committees 
of the union are not binding upon us; on the further 
ground that whatever the negotiations were, they 
were merged into the written contract which is now 
before you for interpretation. 

Mr. Jacobs: If I might say so, it seems peculiar 
to hear that objection on those particular grounds 
from Mr. Fink, because the whole subject of the 
direct examination of plaintiffs [179] has been 
directed to show the negotiations. He has stated his 
contention that it was the intention of both parties 
to the contract to create the relationship of buyer 
and seller and not that of employer and employee, 
and this document, properly identified by this wit- 
ness, contains a statement directly bearing on that, 
that I would like to read to this court. 

The Court: Neither side went into the actual 
nature, the actual details of negotiations. It has 
been already brought out that there were negotia- 
tions on the various subjects that were covered in 
the contract; that the parties had different ideas, 
and that they finally came to an agreement. This 
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witness has already testified—if not this witness, the 
other witness who was on the witness stand—that at 
first the union wanted an employee contract, but 
that later they accepted the other form of contract. 
Now, what more can you show than that? 

Mr. Jacobs: I am proposing to show by this 
statement, your Honor, that that was not the belief 
of the union. It is plaintiffs’ contention, based on a 
statement in the contract and the testimony of their 
witness, that they accepted this as a condition and 
that it represents the genuine belief of the union of 
the relationship created, and this statement directly 
contradicts the statement of this witness, as well as 
Mr. Bitler. [180] 

The Court: Maybe my memory is faulty, but I 
understood either this witness or the other witness, 
or both of them, to say that when the first negotia- 
tions took place that the union was asking for an 
employee contract, and that later when the pub- 
lishers wanted this kind of a contract, that they 
finally acceded to it. That is already in the record. 
Am I incorrect about that? 

Mr. Jacobs: That is right, your Honor. 

Mr. Fink: You are correct. 

The Court: That being so, what more do you 
need to show in that regard ? 

Mr. Jacobs: I think Mr. Fink will contend, cer- 
tainly, that the belief of the parties—and he has so 
stated that the belief of the parties, that the inten- 
tion of the parties, or the relationship is relevant— 
the belief of both parties. I believe he has asserted 


262 Hearst Publications, Ine. vs. 


(Festimony of Wiliam Parrish.) 

that in one form or another. Now, that belief must 
be genuine, honest, frank belief of the relationship 
created. 

The Court: The union may have had a belief to 
that effect at the time they first entered into the 
negotiations, but they didn’t mutually enter into a 
contract to that effect. 

I may have a dispute with vou and have an honest 
belief that you owe me ten dollars, and then after 
we have negotiated a while I sign an agreement with 
you in which I accept five dollars. Now, our agree- 
ment is the agreement for $5.00. [181] That is how 
disputes, if they are settled, how they finally end. 

Mr. Jacobs: Let me carry your Honor’s analogy 
applied to this ease. But whether a debt actually 
existed may be determined by whether I thought I 
owed you it or beeause I just wanted to argue about 
it. This statement here tends to show that there was 
never any belief on the part of the union—never a 
belief that they were employees. 

The Court: You mean at that time? 

Mr. Jacobs: No, after the concession was made. 
After the concession was made. This is a statement 
made as to why they conceded the point, why they 
acquiesced in the demand. 

The Court: You mean that the document that 
you have here indicates a construction of the con- 
tract that the union put on it after it was executed ? 

Mr. Jacobs: After this clause was agreed to by 
the union representatives in negotiation. 
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The Court: You mean that they then stated why 
they did it? 
Mr. Jacobs: Yes. I think, if I read the state- 
ment, I am sure your Honor will 
The Court: Let me see the document, then I can 
pass on it. Indicate the part. 
Mr. Jacobs: Read to this point (indicating). 
The Court: I didn’t so understand [182] 
Mr. Fink: This is merely a report of a commit- 


tee, if your Honor please, this isn’t a union action; 
this is a report of a committee. 

The Court: This report was rendered after the 
parties had come to an agreement. 

The Witness: No, sir. 

Mr. Jacobs: Did you say what date that was 
rendered ? 

The Court: He said October Ist. 

The Witness: I said August Ist. 

Mv. Fink: I think you inadvertently used ‘‘Oc- 
tober.”’ 

The Witness: I what? 

Mr. Fink: I was going to correct that. 

The Witness: No, [ said August Ist. 

The Court: You said October. Is that correct ? 

A. Iam sorry, sir. I didn’t mean October then. 

Mr. Jacobs: In any event, your Honor, you 
understand 

Mr. Fink: The contract is dated August 31, 
1937, your Honor. 

Mr. Jacobs: But it indicates after the concession 
Was made in the negotiations. 
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The Court: I will allow it in evidence, that part 
that you have indicated. 

Mr. Fink: If your Honor please, if any part of 
it is to go in, let us let the whole thing go in. 

The Court: What is the offer, first? [183] 

Mr. Jacobs: I offered the whole document. 

Mr. Fink: To which I object upon the ground 
that it is incompetent, immaterial and irrelevant; 
that it sheds no light upon the problem before us; 
that the negotiations were merged into the contract 
of August 31, 1937, and that this is merely a report 
of a committee. 

The Court: Well, I will allow the document to 
be admitted in evidence for the purpose stated by 
counsel of showing the intent of the labor union in 
making the contract. 

Mr. Jacobs: ‘That is correct, your Honor. 

The Court: For that limited purpose. 


(Thereupon the document referred to was 
marked Defendant’s Exhibit J in evidence.) 


Mr. Jacobs: I also call your Honor’s attention 
to the use of the word ‘‘wages”’ in that statement. 

Mr. Fink: If you Honor please, that document 
is going to do no good to either party unless it is 
read. There are several parts of it that are material, 
not only the part which was covered by counsel. If 
the counsel doesn’t want to read it, I will do my own 
reading, if the Court please. 

The Court: I will read the whole document. If 
you wish it to be read into the record. 
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Mr. Fink: I think the Court should read it or 
have it read for the record. 

The Court: Let the whole contract be im-evi- 
dence. [184] 

My. Jacobs: It is in evidence. 

Mr. Fink: It is not a contract; it is a report. 

The Court: The entire report. 

Mr. Fink: I point out to the Court, for the pur- 
pose of the record, that I was denied the right of 
going into this matter that counsel is now going 
into. Upon his objection, I was denied the very 
right counsel is now permitted to go into, and it 
will prolong our trial, your Honor. I am sorry, 
but if we are going into these matters that were so 
far behind the August 31st contract, I necessarily 
will have to cover them. 

The Court: Well, of course, this arises on the 
eross-examination of the witness. 

Mr. Fink: I understand, your Honor. 

The Court: And I am not going to cut off eross- 
examination on a material matter any more than I 
would your eross-examination. You examined the 
witness, and if I recall correctly, in your direet 
examination you took up certain subject matters in 
the contract and asked him if there was a bona fide 
dispute about them, and if finally, as a result of 
going back and forth, they resolved the—they finally 
came to a contract as a result of resolving these con- 
flicting points of view, and the witness said ‘‘Yes.”’ 

Now, in eross-examination counsel is entitled to 
bring out the motive and intent that was behind the 
final resolution [185] of any of these matters. 
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Mr. Fink: I attempted, your Honor, to go into 
the motive and intent and the detail of the negotia- 
tions, and the Court wouldn’t permit it. 

Mr. Jacobs: Shall I proceed? 

The Court: Go ahead. 

Q. (By Mr. Jacobs): Mr. Parish, on liow 
many occasions has the News Vendors Union voted 
to strike, or voted to eall a strike, against either the 
San Francisco Examiner, the Chronicle, or the Call- 
Bulletin ? 

Mr. Bink: I submit that it is immaterial, if your 
Honor please, and object to it upon that ground. 

The Court: I think it should be confined to the 
period in question. 

Mr. Jacobs: ‘To the years 1937 to 1940. 

The Court: For that purpose, I will allow it. 

A. '37 to ’40? A strike vote was taken on the 
date of August Ist when this communication was 
delivered to the union, which resulted in a vote of 
329 yes and 81 noes, 3 not voting. 

The Court: That date, please? 


A. August Ist. 

Q. What year? Ay, BBE se. 

Q. (By Mr. Jacobs): That is a vote to strike? 
A. Yes. 

Q. 


Proceed. Is that the only one? 

A. On April the 14th, 1940, a strike vote was 
taken. Then, [186] in the 1939 negotiations there 
wes a strike vote taken. It is in the minutes, your 
Honor; [ wasn’t able to find it, but I know that it 
is-there. I know that we took the strike vote. 
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The Court: When you say ‘‘strike vote, 
do you mean by that? 

A. Well— 

Q. (By Mr. Jacobs): Did your membership 
favor a strike? 


wwe 


A. The manner in which you do it, you empower 
—the union empowers the negotiating committee to 
eall a strike if settlement can’t be obtained. 

The Court: Was that done on the occasions that 
you have mentioned ? 

A. Yes, sir. Then, your Honor, you have to go 
to the Labor Council, and at that time we had to go 
to the American Federation of Labor, for sanction. 

Q. (By Mr. Jacobs): Now, turning for a mo- 
ment, Mr. Parrish, to your own history as a news 
vendor, have you ever followed any other trade or 


occupation besides news vending ? A. Yes. 
Q. What other trades or occupations have you 
had ? A. Construction worker. 


Q. Have you been a member of any other union ? 

A. lLaborer’s Union. 

Q. When you were a member of the Laborer’s 
Union, were you an employee of the person you were 
working for? 

Mr. Fink: Justa minute. Objected to as incom- 
petent, irrelevant and immaterial, your Honor. 

Mr. Jacobs: I will withdraw the question. 

The Court: I will sustain the objection. 

Q. (By Mr. Jacobs): Had you sold any news- 
papers prior to the time you sold newspapers in San 
Francisco ? A. Yes. 
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Q. Where and for what periods? 

A. <A very short period of time in Chicago, I 
think for a period not exceeding two weeks; and 
Portland, Oregon, for a short period of time; and 
Los Angeles, California, for a short period of time, 

‘Q. When did you first begin to sell newspapers 
in San Franeiseo ? 

A. To the best of my recollection, it was around 
the latter part of 1930. 

@. What paper did you sell at that time? 

A. The Examiner. , 

Q. Will you state the cireumstanees under whieh 
you came to sell papers for the Examiner ? 

Mr. Fink: Objeeted to as incompetent, irrele- 
vant and immaterial, and too remote. 

The Court: This is before the period in ques- 
tion ? 

Mr. Fink: 1930; yes, your Honor. 

Mr. Jaeobs: I am only trving to trace the his- 
tory of this witness up to and including the time in 
question. Moreover, the testimony of the plaintiffs 
is that the condition before was the same as the 
eondition afterward with respect to the relationship 
of the parties. We don’t think it was. They havent 
showed it by this witness. [188] 

The Court: Well, I don’t recall any testimony 
to that effect. Was there? 

Mr. Jacobs: I thought that was the whole tenor 
of Mr. Bitler’s testimony. 

The Court: What difference does it make what 
relationship they had beforehand? I don’t see that 
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that is going to help me to decide the matter. What 
I have to decide is what is the relationship at the 
time in question. 

Q. (By Mr. Jacobs): On April 1, 1937—I may 
point out that is just at the beginning of the taxable 
period—what newspaper were you selling? 

A. The Chronicle. 

Q. Now, under what circumstances did you come 
to sell the Chronicle? 

Mr. Fink: On what date? 

Mr. Jacobs: In—— 

The Court: He said April 1, 1937. 

A. Well, I had been selling at the corner of 
Powell and Market since the latter part of 734 or 
the first part of 735, if I recall correctly. 

Q. (By Mr. Jacobs): You understand, the 
question is the circumstances under which you were 
originally engaged to sell the Chronicle when you 
were selling them on April 1, 1937. 

Mr. Fink: If your Honor please, I submit that 
question is vague and ambiguous, and object to it 
on that ground. What is meant by ‘‘circumstanees.”’ 

Mr. Jacobs: I was trying to avoid words which 
counsel might object to. 

Q. Who hired you to sell the Chronicle? 

Mr. Fink: Objected to upon the ground that 
there is no proper foundation laid; there is no 
showing that anybody hired him. 

Mr. Jacobs: That is exactly the point I was get- 
ting at. I will repeat the question: 
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@. Under what circumstanees did you come to 
sell the Chronicle on April 1, 1937? 

A. I walked down to the Chronicle and asked the 
street man if there were any open corners. 

Or Yes. 

A. He says, ‘‘Not right now, but the man that 
has Powell and Market is leaving in about a week. 
If you want Powell and Market, vou can have it.” 

Q. Continue. 

A. So, about a week after that I started selling 
papers at the corner of Powell and Market. 

Q. That is the corner you were selling on April 
1, 19302 oA Wat tee cht. 

Q. Now, at that time, on April 1, 1937, will you 
state generally what supervision and control was 
exercised by the wholesalers over the street vendors 
in your position ? 

Mr. Fink: Objected to upon the ground that the 
interrogation is obviously for a period prior to the 
contract, and upon the ground that it calls for an 
opinion and conclusion [190] of this witness. 

Mr. Jacobs: The same cpinion and conelusion 
that was requested of this witness on direct exami- 
nation. The date, April 1, 1937, is within the taxable 
period under the plaintiff’s own position. 

- Mr. Fink: I don’t care whether it is within the 
taxable period or not. This contract is what we are 
seeking to interpret. 

Mr. Jacobs: May it please the Court, there is 
a period of five months within the taxable period 
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when there was no contract in force, and that covers 
the taxes here in question. 

Mr. Fink: I add to my objection the further 
objection that it is not proper cross-examination, 
part of the defendant’s affirmative case. 

The Court: Well, is the plaintiff seeking to re- 
cover any taxes for any period prior to the date of 
the contract? 

Mr. Jacobs: The plaintiff, as I understand it 
from the complaint, may it please the Court, states 
that the Commissioner of Internal Revenue assessed 
and collected taxes for the period from April 1, 
1937, through the calendar year 1940. If I misstated 
the complaint, I would like to know it. 

The Court: What are you trying to show? That 
in the period between April and August, 1937, that 
the plaintiff isn’t under any circumstances entitled 
to recover taxes, because in that period there was 
unquestionably some sort of an [191] employee rela- 
tionship ? 

Mr. Jacobs: That is one of the reasons, your 
Honor; that is only one of the reasons. 

The Court: Isn’t that material, Mr. Fink, if in 
fact you are asking for recovery of taxes for that 
period ? 

My. Fink: Your Honor, I have 

The Court: I don’t know whether you are ask- 
ing for the recovery of taxes for that period; | 
haven’t examined the complaint thoroughly. 

Mr. Fink: I think that the first assessment, may 
it please the Court, was for a period of April 1, 
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1937, to October, 1937. My objection runs to really 
another point. I take it that the defendant would 
have an opportunity to put in an affirmative case 
for the period April 1 to August 31, but I don't 
believe it is proper cross-examination. I believe it 
is Incompetent, irrelevant and immaterial at this 
time. | 

Mr. Jacobs: May it please the Court, I think it 
is proper cross-examination, because this man is 
ealled as a witness to show that he was an employee 
throughout the taxable period. 

Mr. Fink: That he was an employee throughout 
the taxable period ? 

Mr. Jacobs: That he was not an employee. 

The Court: The objection that it is not proper 
cross-examination, [192] I think, is too narrow. I 
will allow the question. 

Mr. Jacobs: Will you read the question, Mr. 
Reporter? 


(The reporter read the question.) 


A. I would state as to things that relate to my- 
self personally, but I can’t speak for anyone else up 
until the period of time that we had an organiza- 
tion. And I think I am proper in saying that, your 
Honor, beeause 

The Court: That is all right; don’t give us a 
talk on that now. Just, can you tell us the cireum- 
stances under which you sold the papers? 

A. Yes, sir. 
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Q. All right. What were they? 

A. I received the first edition at the corner of 
Fifth and Market night after night. I believe the 
press release time was around six o’clock, some- 
where in that neighborhood. I began selling at the 
corner, walked across the street and started selling 
papers. About seven o’clock, or seven-thirty, the 
wholesaler, who was Johnny Rapolo, I think was 
his name, come around and give me more papers, 
and I would see him during the course of the night 
seven or eight different times, he would give me 
later editions, pick up the earlier ones. 

At that time the Chronicle didn’t leave early edi- 
tions on the street; whenever they came by they 
picked up all of the early papers and left the later 
ones. Generally, Johnny would show up about 

The Court: I don’t think that we are interested 
in that. 

Mr. Jacobs: I am not, either. 

The Court: I think what you are trying to get 
at is, you sold the papers and collected the proceeds 
from the public, to whom you sold them. What 
were your arrangements with the wholesalers as to 
your payment for the newspapers? How was. the 
matter handled ? 

A. At the end of the night, your Honor, the 
wholesaler came up and I gave him his share and 
kept mine. 

Q. What do you mean by ‘this share’’? 

A. The wholesale price of the papers was 3 cents 
a copy; the retail price was 2 cents. 
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Q. (By Mr. Jacobs): You mean 5? 

The Court: 5 cents. 

The Witness: The retail price was 5 cents; my 
profit was 2 cents. 

The Cowt: You turned over the 3 cents to the 
wholesaler ? A, That’s right. 

Q. (By Mr. Jacobs): Mz. Parrish, isn’t it true 
that one of the demands and one of the grievances 
in your negotiations with the publishers in negotiat- 
ing for the first contract of August 31, 1937, was 
that the wholesalers were exercising and abusing 
their authority over the vendors? 

Mr. Fink: Objected to as incompetent, imme- 
terial and irrelevant, and calling for the conclusion 
of the witness. [194] 

The Court: Well, it does, whether they were ex- 
ercising their authority. I will sustain the objec- 
tion. 

Mr. Jacobs: I will reframe the question. 

Q. Isn’t it true, Mr. Parrish, that in negotiating 
for the contract of August 31, 1937, one of the reas- 
ons why the union wanted a contract with the pub- 
lishers was because the membership of the union 
thought the wholesalers were exercising too much 
supervision and control over the vendors? 

Mr. Fink: Objected to upon the same identical 
grounds. 

Mr. Jacobs: 1 will strike the words ‘‘too much.” 

Mr, Fink: It is still objected to upen the same 
identical grounds. 

The Court: I will sustain the objection. I can’t 
see the particular relevancy of that. 
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Q. (By Mr. Jacobs): Prior to August 31, 1937, 
did the wholesalers give any instructions or orders 
to the vendors? A. Yes. 

Q. Will you state the nature of those orders? 

A. I know it from hearsay; J never received any 
myself. 

The Court: Well, then, I don’t want to hear 
hearsay. Let’s get on to some other subject. We are 
wandering off too far now. 

Q. (By Mr. Jacobs): You said you were sell- 
ing at Fifth and Powell. 

A. Powell and Market. 

Q. Powell and Market. How long did you sell 
there? [195] 

A. Until about—I can tell you better by re- 
ferring to the minutes, your Honor. The last day 
that—or the last night, I might say, that I sold 
papers at the corner of Powell and Market, to the 
best of my knowledge, was Thursday night, it would 
be May 27th. 

Q. Of what year? A. 1987. 

Q. Did you sell papers at another corner there- 
after? 

A. Yes, I sold papers more or less extra for the 
period of time of the negotiations. 

Q. Where? 

A. All over town; I don’t reeall the corners. 

Q. At various corners all over town? 

A. Yes, off and on. 

Q. On each occasion, did you go to the publish- 
ers? A. I beg pardon? 
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Q. In each case did you go to employees of the 
publishers and ask to sell at those various corners? 

A. Well, you see, the wholesaler in the alley; 
‘“‘Have you got anything open?” or “‘Is there a 
corner open?’’ If there was, ‘‘How about tonight ?”’ 

Q. Prior to August 31, 1937, you dealt with 
the wholesalers, is that right? 

A. In some instances. 

Q. In other cases with the street circulation 
editor ? A. Well, with the street man. 
Street man. What is the street man? [196] 
He is the straw boss, you might say. 
Straw boss employed by the paper? 

That’s right. He is over the drivers. 
And when did you next get a regular corner 
to .sell. papers? 

A. The contract went into effect August 31st, 
I believe. About September 5th I began selling 
Call-Bulletins at the corner of Bush and Battery. 

Q. Was that a newly opened corner? 

A. That was a corner that was created, due to 
the ratio which was established in the agreement. 

. How long did you continue to sell there? 

A. .A period of about five weeks. 

Q. In that case, you dealt with the publisher in 
obtaining the corner? 

A. Yes, that was the agreement. 

Q. Who did you deal with in selling papers on 
that corner—the wholesaler or some other person ? 
A. Well, I went down to the alley and asked 
Tony Baccoccio if there was anything open. 
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Q. Who is Tony Baccoccio? 

A. He was the street man for the Call-Bulletin. 

Q. Continue. 

A. He said, “I got Bush and Battery open.” I 
said, ‘‘I would like to have a contract for it.’? So 
he gave me one. 

Q. Was that a more lucrative corner than you 
had previously ? 

Mr. Fink: Objected to upon the ground that it 
is incompetent, [197] immaterial and irrelevant. 

The Court: Well, I will overrule the objection. 
Yes or no? 


A. Wes. 
Q. (By Mr. Jacobs): How long did you remain 
there? A. Four or five weeks. 


@. Four or five months. Then where did vou 20? 
A. Weeks. 

@. Then where did you go? 

A. I made a swap with the vendor who was sell- 


ing Examiners 

The Court: Please, Mr. Parrish; this Court has 
a lot of cases to trv, a lot of litigants waiting, and 
while this controversy is very important to vou gen- 
tlemen, other people have to have their day in 
court. So please answer just precisely the question 
asked. 

The Witness: Yes. 

The Court: Even though you would like to talk 
about it—! can understand that—but just answer 
the question precisely and let’s move along a little 
faster. 

A. The S. P. Depot for the sale of the Examiner. 
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Q. (By My. Jacobs): Who did yon deal with 
there? How were vou engaged to sell at that cor- 
ner? 

Mr. Fink: Object to the form of the question. 
He wasn’t engaged by anybody. 

Mr. Jacobs: I am trying to pick the least pro- 
vocative word. [198] 

The Court: Who, if anyone, did you make ar- 
rangements with ? 

A. I arranged the deal to swap corners with 
Mr. Cassidy, who was the circulation manager. 

Q. (By Mr. Jacobs): Who was on that corner 
previously ? A. Harry Rogers. 

Q. And he was transferred to another corner? 

A. He went to the Bush and Battery corner 
that I was selling at; it was a swap. 

Q. That was arranged with Cassidy, who was 
the circulation editor of the San Francisco Exam- 
iner ? : 


A. The circulation manager. 

Q. And how long did you remain there? 

A. Until the signing of the 1939 agreement. 

Q. Then where did you sell papers? 

A. 24th and Potrero. 

Q. Who made arrangements for you to sell 
there? 


A. The corner became vacant. I was asked if 
I desired a contract for the corner, and I ac- 
cepted it. 
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Q. Who asked vou? 

A. J belhteve again Mr. Cassidy of the Exam- 
iner. 

Q. How long did you remain there? 

A. I remained there until, I think, April of 
1940, the early part. 

Q. Then what did you do? 

A. J heeame business representative of the 
union. [199] 

Q. Did vou cease selling papers? 

Ae Wiats right. 

Q. When did vou recommence selling papers? 

A. On my return from the Island in 1942. 

Q. Where did vou sell papers then? 

A. JI had what is commonly calied a swing. 

Q. A what? 
=. Veeswine. A swine. I had a swig eorner. 
Q. Yes. Which means what? 

A. One night at one corner, another night a 
another corner. You see, the corners are set up on 
the basis of six days, your Honor, and the seventh 
day we operate swings. 

Q. Who engaged vou to sell on the swing? 

Mr. Fink: Object to the form of the question. 

Q. (By Mr. Jacobs): Who arranged 

The Court: With whom did you make arrange- 
ments for that? 

«\. The business agent of the union. 

Q. (By Mr. Jacobs): Did he submit your name 
to the publisher? 

A. I don’t know how he done it; he just told 
me to go, so I went. 
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Q. When did you next get a regular corner? 

A. When Mr. Reilly, who was selling the Bridge 
Terminal. went into the service I was given the 
contract to sell at the Bridge Terminal, Examiners 
only. 

Q. That was a lncrative corner, was it not? 

A. I beg pardon? [200] 

Q. That was a lucrative corner? 

A. Yes, that was. 

Q. And the vendor who was occupying that cor- 
ner eventually came back from the service, did he 
not? A. That is right. 

Q. And he requested to be restored to that cor- 
ner, did he not? 

Mr. Fink: Just a moment. If your Honor 
please, that is objected to as incompetent, immate- 
rial and irrelevant, being improper cross-examina- 
tion, and shedding no light on this controversy what- 
ever. 

The Court: I will overrule the objection. You 
may answer. 

A. The fact that he wanted his corner? 

Q. (By Mr. Jacobs): Yes. 

A. Why certainly. 

Q. And you had to give up the corner, did you 
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not A. It is part of the agreement. 
Q. With whom? What agreement? 
A. Part of the agreement with the publishers. 
Q. Between who and the publishers? 
A. The union. 
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Q@. Yon were sent to another corner, were you 
not? 

A. Well, I obtained another corner. 

Q. Was there a man on the corner you obtained ? 

A. No, the corner was a vacant corner. 

Q. Mr. Parrish, starting with the day’s routine 
in the sale of papers, do I understand you correctly 
the runner comes up with the first edition and drops 
ity papers, is that’correct? 

A. That is correct. [201] 

Q. And that is automatic, isn’t it? 

A. Yes. 

Q. Is that the wholesaler who delivers—the run- 
ner, or is it the wholesaler himself who delivers the 
papers on that first fifty? 

A. No, it isn’t the wholesaler for the district; 
it is what we know in the trade as a runner. 

Q. He is an employee of the publishers passing 
by? A. Yes. 

Mr. Fink: You must answer the question. Shak- 
ing the head doesn’t mean anything. 

A. Oh, pardon me. Yes. 

Q. (By Mr. Jacobs): It is mv understanding, 
under the 1937 contract that when vou or anybody 
else is engaged to fill a full time corner, you are 
engaged to work a week of forty-eight hours, six 
days a week, is that correct? 

Mr. Fink: Objected to upon the ground that 
the contract speaks for itself; secondly, upon the 
ground that the form of the question is an attempt 
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to put words in the witness’ mouth to which he 
has not testified. 

The Court: The first ground of the objection is 
good. I ean read that in the contract, too. 

Q. (By Mr. Jacobs): Do vou know what time, 
under your contract, vou were expected to be on 
the corner at which you had the contract to sell 
papers ? AL Yes: 

@. That is the time the runner is dropped, is 
it not? A. No, not necessarily. [202] 

Q. What time were you expected ? 

A. Press release time. 

Q. Is that the time the papers come off the 
press, or the time the papers come to you? 

A. That is the time—I don’t know exactly how 
to explain it, your Honor. We have what we call 
—we always consider press release time. The papers 
might roll off the press twenty-five or thirty min- 
utes before that, but these papers make agreements 
between each other whereby they agree that they 
will not sell prior to a certain time. 

Q. Are you expected to be on the corner prior 
to the time that papers can be sold? I haven’t got 
it clear in my mind, Mr Parrish. A. We 

Q. What is that? A. No. 

Q. I am not clear in my mind when you are 
expected to be on the corner under the contract. 

Mr Fink: Expected by whom? 

Mr. Jacobs: Expected by the person with whom 
you have the contract, the publisher. 
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Mr. Fink: If that is the case, I object to the 
question upon the ground that the contract speaks 
for itself. 

The Court: I think it does. When do you get 
to the corner? Let me decide that. Just tell me 
the fact. 

A. If the time starts a quarter to six, I walk 
over to the corner about quarter to six, your Honor. 
@. In the morning? A. No, at mght. 

Q. At night? A. Yes. 

Q. (By Mr. Jacobs): Are the papers usually 
dropped at that time? 

A. Generally, the Examiner is already there. 

Q@. The original order of fifty copies is left in 
a bundle? A. Yes, sir. 

The Court: Perhaps we had better take the aft- 
ernoon recess at this time. 


(Recess. ) 


Q. (By Mr. Jacobs): Myr. Parrish, you testi- 
fied from time to time vou have contracted to sell 
papers on new corners—corners which were new 
to you. How did you learn when the papers would 
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be dropped at that comer? 

A. Well, that ts simple. 

Q. That may be simple for you. 

A. The starting times for all corners over the 
entire city are the same. 

Q. Do vou mean the papers are delivered simul- 
taneously to all the corners? A. No. 
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Q. What you mean, you are expected to be on 
the corner at the same time, press release time? 

A. If any papers arrive there after press re- 
lease time, prior to the time that he arrives there 
and they are lost, he is responsible for them. 

Q. All vendors, including yourself, are expected 
to be at the corner at press release time? [204] 

Mr. Fink: Objected to upon the ground that the 
question is vague and ambiguous. Expected by 
whom ? 

Mr. Jacobs: I am trying to establish the time 
of beginning. The point was brought out this morn- 
ing that it was the same for all corners. All J am 
trying to establish is when the work day begins. 

The Court: When does the working day begin? 
Was that uniform at all times at all corners? 

A. “Yes: iteic: 

Q. Most of the vendors all get there about the 
same time? 

A. The beginning time is uniform, city-wide. 
Then the finish is the same. 

Mr. Jaeobs: When does the working day end? 

A. You begin at quarter to six. Your sales 
period ends at 1:30, I believe. 

Q. When do you normally receive vour last de- 
livery of papers? 

A. At the present time I receive it 

Q. No, at the time of which you speak. 

Mr. Fink: What time is that, counsel? 

Mr. Jacobs: I presume we are addressing this 
to the years 1937 to 1940. I think the witness indi- 
cated he understood. 
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A. Iam sorry, I didn’t understand your ques- 
tion. The year 1937, your Honor, to the year 1940, 
press release time was 7:15, [205] 

Q. That is when the working day began, is that 
right ? 

A. That is when the sales period began. 

Q. When did it end? 

A. It was concluded at 3:15 during the years 
1937, and in 1939, when the new agreement went 
into effeet which changed the hours from forty-eight 
to forty-six, there was a twenty minute chop off. 

Q. Is the sales period the same on Saturday as 
it is daily? A. No. 

Q. What is the difference? 

A. Well, the sales period during that period of 
time Saturday began at five and was completed at 
three or four. 

Q. In the vear 1937, for example, how long be- 
fore the end of the sales period would you receive 
vour last delivery of papers? 

A. Your last delivery would be what is com- 
monly called the midnight edition, which comes out 
some time around midnight. 

Q. With respect to Saturday? 

A. The same thing. 

Q. Now, when you received your first fifty by 
the runner, there was no payment made to the 
runner, was there? A No: 

@. How soon thereafter would you see the whole- 
saler? 

A. Possibly thirty-five to forty minutes. 
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@. He would give you some more papers, would 
he not? A. That is right. 

Q. No payment was made at that time, was it? 

A. If he wanted payment for the amount of 
papers I had sold up to that time, I would have to 
pay him. 

Q. If he demanded payment, you would pay for 
the amount of papers which had been sold? 
That’s right. 

Was that the contract? 

IT say it could be done; it isn’t the practice. 
In fact, it never has been the practice, has it? 
In some instances. 

On busy corners? 

A. No. A man looks like he might get drunk. 

Q. That has happened? 

A. Yes. In some of these records that you asked 
for you will see what I mean. 

Q. The wholesaler would go on and complete 
delivery to his district after he left you, is that 
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right ? A. Thats richt 
Q. Frequently he would return by vour corner, 
would he not? A. It has happened. 


Q. And frequently he would stop, would he not, 
to see whether vou had enough papers? 

AP sure. 

@. And vou would consult together to determine 
whether more papers were needed, would you not? 

fe ‘That’s riche 

Q. And has it happened on occasion, Mr. Par- 
rish, that you have had a surplus of papers which 
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you did not think you eould sell and made arrange- 
ments with the wholesaler that he would take some 
of those back and deliver them to people who did 
[207] need them for sale? 

A. That has been done. 

Q. After the delivery of the first edition by the 
wholesaler and after he came back, when would you 
next see him? 

A. I am afraid I didn’t get that question. 

@. After you saw the wholesaler on the first de- 
livery and after he had returned by your corner 
to see whether you needed any more papers, what 
would be the next time thereafter that you saw him? 

A. The next edition. 

Q. How much later would that pbe—still think- 
ing of 1937? 

A. 7:15; about quarter to 9:00—I would say 8:50 
or quarter to 9:00. 

Q. How much of a gap was there between deliv- 
ery of the first and second editions? 

Mr. Fink: I submit that that is a mere matter 
of computation. 

A. An hour and fifteen or an hour and a half. 

Q. (By Mr. Jacobs): Would you see him be- 
tween that time at all? A. Well—— 

Q. He checks back over his route, doesn’t he? 

A. Not necessarily. He might come back hy the 
corner on his way in to the plant. 

Q. He would deliver you some more papers on 
the second edition. Did you make any pavment for 
the papers at that time? 
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A. If he asked for it, I would. It has never been 
the practice during the week [208] 

©. bt yom: expereince 

Mr. Fink: Just a minute. Let the witness an- 
swer the question. 

Mr. Jacobs: I thought he had. 

A. I has never been the practice during the 
week. At one time it was a definite practice on 
Saturday nights alone. 

Q. What period was that? 

A. That runs back over the years before the 
first contract up until—I believe we even had some 
of it during the war. It is more or less—— 

Q. In your personal experience, it wasn’t the 
practice? 

A. I used to pay for my papers at the Bridge 
Terminal whenever I got them, that is, on a Sat- 
urday. It saved me a lot of trouble. 

Q. Thereafter, when would you get the next de- 
livery of papers? 

A. I would say around 10:30. 

Q. And between the second and third edition— 
is that next delivery another edition ? 

A. 10:30 would be another edition, yes. 

Q. Isn’t it true that between the second and 
third edition the wholesaler would check back over 
the corners in his district to see whether they 
needed papers? 


A. Not necessarily. 
Q. It has been done, hasn’t it? A. Oh, yes. 
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Q. And he might check back over that wholesale 
route several times? hat has been done, too, hasn’t 
it? [209] 

A. I don’t know how he would do it several 
times. 

Q. The third edition you are speaking of, is 
that the last edition you receive? A. No. 

@. You receive another edition at what time? 

A. Some time around midnight; generally about 
12:15 or 12:20. 

Q. Then between the third edition and the mid- 
night edition, you have seen the wholesaler come 
back to you to check whether you had sufficient pa- 
pers or too many papers? 

A. I have seen him go by the corner. 

Q. He has consulted with you personally, has 
he not? 

A. He would drive up and say, ‘‘Have you got 
enough ?”’ 

Q. Based upon your experience as a news ven- 
dor and business agent and Secretary-Treasurer of 
the Union, isn’t it the uniform practice for the 
wholesalers to obtain payments of the alleged whole- 
sale price from the vendors some time after deliv- 
ering the last edition and before the end of the 
sales period ? A. That’s right, yes. 

Q. Hasn’t that been the practice? 

A. Sinee—— 

@. No, in the period 1937 to 1940? A. No. 

@. When was 

A. Not the general practice. It did happen, 
though. 
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Q. I read to you from the 1940 contract, Sec- 
tion 9: 


‘Tt is agreed that the present practice of 
making payment toward the end of the selling 
period or after each edition shall be continued.”’ 


A. That’s right. 

Q. So it was one of the established practices to 
collect towards the end of the selling period and 
after the delivery of the last edition? 

A. Your question was whether or not on the 
delivery of the last edition did we pay? 

The Court: No, no, he said after the delivery 
of the last edition. 

Mr. Jacobs: And before the end of the selling 
period. . 

The Court: And before the end of the selling 
period. 

A. Oh, yes, that is correet; but I think that the 
1940 agreement also carries an arbitration award 
which changed that to a great extent. 

Mr. Jacobs: That may be. 

Mr. Fink: Counsel, may I interrupt just a mo- 
ment? What Section are you reading—the 1940 
agreement ? 

Mr. Jacobs: Yes. 

Mr, Fink: What section? 

Mr. Jacobs: Section 9a, the second sentence. 

Mr. Fink: Section 9a. If your Honor please, 
this isn’t very important, but there is an optional 
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provision there. The section reads—the sentence 
of the section reads: 


“Tt is agreed that the present practice of 
making payment toward the end of the selling 
period or after each edition shall be con- 
tinued.”’ 


Mr. Jacobs: Are you suggesting that I didn’t 
read it as [211] yon read it, Mr. Fink? 

Mr. Fink: I am suggesting that your question 
did not incorporate the whole sentence. 

Mr. Jacobs: I want my statement read to the 
Court. 

The Court: Don’t get excited. 

Mr. Jacobs: That is the second time I have been 
accused of a misstatement to this court. | 

Mr. Fink: I didn’t accuse you of a misstatement. 
I said your question did not include the alterna- 
tive. There is an option in the sentence. 

The Court: Go ahead. 

Mr. Jacobs: I will withdraw it. 

The Court: Ask another question. 

Q. (By Mr. Jacobs): Now, that period of mak- 
ing payment for papers between the delivery of 
the last edition and the end of the sales period is 
known as the check-in, is it not? 

A. That’s right. 

Q. Now, at that time the news vendors pay a 
specified amount for each paper which has been 
sold, is that right? 

A. Pays for the amount of papers that he sold, 
yes. 
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Q. Yes. There is no payment made for papers 
which have not been sold? 

A. Under the section which you read there, the 


vendor has an alternative; he can check in all of | 


his papers, yes. 


Q. Iam talking about the practice in actual op- | 


eration, [212] 

A. That was put into operation—that was the 
arbitration award which I spoke of, which is part 
of the section which you read, Mr. Jacobs. 

Q. You mean to suggest that nobdy ever paid 
for just the papers which had been sold? 

A. Well, I can’t answer for everybody. 

Q. Aren’t you familiar with the ‘practice as 
business agent ? 

A. I would say that the practice was, if the 
vendor did check in early, was to pay for all of 
the papers. 

Q. Now, Mr. Parrish, at the time of checking 
in—the checking in was done by the wholesaler, 
was it not? A. That’s right. 

Q. The wholesaler and the vender would con- 
sult as to the number of papers which would be 
needed for the remainder of the selling period, 
would they not? 

A. The vendor would say, ‘I will keep out so 
many,’’ and pay for whatever the thing called for. 


) 


@. The papers he kept are known as the holdout, 


are they not? A. That is right. 
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Q. Was any accounting made for papers upon 
the amount of unsold papers held out on the follow- 
ing day? A. Youn get credit for them. 

Q. On the following day? 

A. That’s right. 

Q. He contacted the wholesaler at that time and 
if he had not made payment for the papers he would 
pay for those which had [213] been sold and get 
eredit for the papers mnsold? 

A. The general practice upon returns from the 
night before, from Tuesday checking and on 
Wednesday night you hand those papers back, they 
are returns. 

Q. Does that practice prevail on Saturday night, 
too? 

A. Saturday night you check in complete. 

Q. What do you mean by that? 

A. Well, they have special wholesalers on Sat- 
urday night who come around and pick up the re- 
turns and check you in complete. When you check 
in Saturday night, there is no more. 

Q. At the end of the selling period 

Mr. Fink: Just a minute. Let him answer the 
question. 


A. When you check in on Saturday night, you 
are through. 

Q. (By Mr. Jacobs): These special wholesal- 
ers you are speaking about, check you im at the end 
of the selling period ? 

A. As close to it as they can, but when they do 
check you in they check you in complete. 
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@. Now, Mr. Parrish, with respect to the 
amount of the papers that the vendor receives from 
the wholesaler, now, in your experience, when you 
first went to a new corner didn’t you ascertain from 
the wholesaler what the normal sales were at that 
corner ? A ce: 

Q. That is, the normal sale is known as the 
draw, is it not? A. That is correct. 

Q. And the wholesaler would deliver this corner 
five hundred [214] or a certain number, is that 
correct ? A. That is risiit, 

Q. Now, did I understand vou correctly to say 
that frequently papers would be dropped before 
the beginning of the selling period at the corner? 

A. That is correct. 

Q. Isn’t it also truce, Mr. Parrish, that when 
w good story breaks—by a good story, I mean a 
story which might se!l a lot of papers, breaks, that 
the first edition that the wholesaler drops at the 
corner, he drops an additional number of papers 
which he thinks the vendor can use at that corner? 

A. Why, certainly. 

Q. And by the same token, if the day turns out 
to be rainy he drops a lesser amount of papers, 
doesn’t he? A. Not necessarily. 

Q. But he has frequently done that? 

A. You don’t understand selling papers, I guess. 

Q. That is what I am trying to find out, My. 
Parrish. 

, A. The weather, except certain corners, has 
nothing to do with the sale of papers, Mr. Jacobs. 
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@. In other words 
A. There is a normal sale on the corner day in 

and day out, whether it rains or whether the sun 

shines. 

Q. I see; but good stories will affect the situa- 
tion ? 

A. Oh, no, you were talking about good stories 
and weather; I am talking about normal sales. 

Q. Now, Mr. Parrish, at the end of the checking 
in [215] period—you identified a sales slip that you 
got from the Chronicle, I believe, did you not? 

A. I think that was a consolidated sales slip, 
Mr. Jacobs, if IT am not mistaken. 

Mr. Jacobs: May I have the exhibit? 

Mr. Fink: About 46; somewhere around there. 
Two of the very small slips. They are all the same. 

Q. (By Mr. Jacobs): I show you Plaintiffs’ 
Exhibit 46, which reads: ‘Chronicle sold’’ 
Read the rest. 

Also it says, ‘‘Examiner sold.’’ 

All right. 

Did vou sell Call-Bulletins on your corner? 

We are talking about 1937 now? 

1937 to 1940. 

Well, during that period of time I sold Call- 

Bulletins and also sold the Examiner, and also sold 

the Examiner and Chronicle. 


2>O>OPO> 


Q. Now, when you sold two papers, would the 
Chronicle wholesaler fill out the Chronicle portion 
of it, and the Examiner 

A. During that period of time we did not have 
that type of sales slip. 
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Q. What type of sales shp did you have? 

A. It was somewhat similar—that is, the Exam- 
iner was similar to that, with the exception that it 
didn’t carry the word ‘‘Chronicle” in the right-hand 
corner. 

Q. Just a minute. I think I can show you a 
sales slip. 

May this be marked for identification, please? 

The Clerk: Defendant’s Exhibit K for Identifi- 
eation. 

Mr. Fink: May I see what form you are using, 
Mr. Jacobs? 

Mr. Jacobs: I will give you one. 

Mr. Fink: Thank you. 

‘Q. (By Mr. Jacobs): I show you defendant’s 
Exlnbit K for Identification, and ask you if you 
recognize it? 

Mr. Fink: You don’t have to. I will stipulate 
that is one of the forms used. 

Mr. Jacobs: I want to have it identified, any- 
way. 

_A. This is a Chronicle sales slip, but it isn’t the 
sales slip that was in use in 1987. 

Q. Was it in use any time in 1937 to 1940? 

A. I wouldn’t answer that, Mr. Jacobs. I think 
that very properly could be asked from the cireu- 
lation manager, because I don’t recall the sales 
slip of that time. As a matter of fact, I will di- 
rectly state that the Chronicle did not, to my knowl- 
edge, use that sales slip. 
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Q. Did they use a sales slip containing the same 
information ? 

A. Yes, their sales slips had the amount out, 
amount sold, amount returned. 

Mr. Jacobs: The Government offers in evidence 
Defendant’s Exhibit K. 

Mr. Fink: No objection; there is one in already. 
They are substantially the same. 

Mr. Jacobs: I do not agree with him, your 
Honor. The [217] other one is a joint sales ship. 

The Court: It may be marked. 


(Thereupon the sales slip referred to was 
marked Defendant’s Exhibit K in evidence.) 


Q. (By Mr. Jacobs): Isn’t it true in the years 
1937 to 1940 that the wholesaler who brought the 
other papers would also deliver to you a sales slip 
containing the same information at the time you 
checked in? 

The Court: He wants to know if the wholesal- 
ers from the other newspapers used a slip substan- 
tially containing this data? 

A. I don’t get the meaning of the question, your 
Honor. If I was on the Call-Bulletin—if I was 
selling the Call-Bulletin, I received a Call-Bulletin 
sales slip. If I was selling the Examiner, I received 
an Examiner sales slip. 

Q. They were all substantially alike? 

A. Yes, they all contained more or less the same, 
with the exception of the Call, which had very little. 

Mr. Jacobs: Will you stipulate—— 
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Mr. Fink: You don’t have to examine on it. I 
I will stipulate it was in use. 

Mr. Jacobs: Mark that, please. 

The Clerk: Defendant’s Exhibit L for ITdenti- 
fication. 

Mr. Jacobs: Counsel stipulates that Govern- 
ment’s Exhibit L is a form of sales shp in use dur- 
ing the period 1937 to [218] 1940. 

Mr. Fink: Used by the Call-Bulletin, as I re- 
member, yes. 

The Clerk: You are offering this? 

Mr. Fink: I call attention to the fact that this 
one is dated 194 blank. I will stipulate it was in 
use, or one substantially the same was in use. 


(Thereupon the sales slip referred to was 
marked Defendant’s Exhibit L in evidence.) 


Q. (By Mr. Jacohs): In any event, Mr. Par- 
rish, at the end of the time on the check-in you 
would get a sales slip from the wholesaler from 
each paper? 

Mr. Fink: Each paper that he sold. 

Mr. Jacobs: I don’t see how he could get one 
from one he didn’t sell. 

Mr. Fink: For heaven’s sake! He has told you 
he didn’t sell all papers. 

Q. (By Mr. Jacobs): Now, Mr. Parrish, you 
stated that you had seven weekly customers from 
whom you collected weekly, is that correct? 

A. Yes. ° 

Q. What period was that? A. 183% 
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Q. 1937. At that time how many papers were 
you selling daily, approximately? 

A. I was making a little bit better than the 
guaranty—a little bit better than the guaranty. 

Q. Do you know how many papers that in- 
volves? [219] 

A. Well, it involved some £15.00 a week. 

@. If my mathematics is good 

A. You want to remember there is Saturday 
night in there, M1. Jacobs. 

Q. Daily, I am talking about. Do you remember 
daily how many papers you would sell? 

A. I would have to average better than two 
dollars and a half a day to make $15.00. I do not 
recall the exact number of weeks. 

Q. Two anda half a day would mean 125 papers, 
would it not, approximately ? A. Yes. 

Q. Mr. Parrish, you stated on direct examina- 
tion that yon never received any orders or instruc- 
tions from the employees of the papers for whom 
you sold papers. What occasion would there be, if 
any, for receiving these orders? 

Mr. Fink: Objected to upon the ground that 
it is calling for an opinion and conelusion of the 
witness. 

Mr. Jacobs: I can’t think of anybody better 
qualified to give that opinion. This is cross-exam- 
ination. 

Mr. Fink: I will withdraw the objection. 

The Court: All right. 
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A. There would be no occasion—or, I might say, 
there has been no oceasion since I have been selling 
for orders ov instructions to be given. 

Q. (By Mr. Jacobs): Now, you stated on di- 
rect examination that pmor to 1938—and correct 
me if Tam wrong—during [220] the time the union 
contract was in foree, whenever there was a vacant 
corner the publisher would call up the business 
agent of the union and ask them to submit names 
of vendors available, is that correct ? 

A. No, I didn't testify to no such thing. 

Q@. Do you remember your testimony on that 
point? 

A. IL testified that prior to the conclusion of the 
1938-39 negotiations, that under the terms of the 
agreement the vendors went to the alleys and re- 
ceived their contracts there. 

Q. Let me ask you, Mr. Parrish, whether you 
testified or not, isn’t it true that in 1937 whenever 
a corner became vacant the representatives of the 
employees of the publishers would call up the rep- 
resentatives of the union and ask them to submit 
names of union members ? 

A. No, that is not correct; it is not the prac- 
tice. 

Q. How were the vendors obtained for new cor- 
ners or vacant corners? 

A. The vendors would go down to the alley and 
find ont if there was any vacancies and if there 
was a vacancy, apply for it. 
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Q. The vendors would go down into this alley? 

A. Yes. 

Q. By the alley, you mean the premises adjoin- 
ing where the papers came off the press? 

mM That's right. 

Q. And isn’t it true today, Mr. Parrish, that 
from time to time the employees of the publishers 
eall up the business [221] agent of the union and 
state to him that a certain vendor has not reported, 
or a certain corner is not filled, and ask you to fur- 
nish one? A. Certainly, that is the contract. 

Q. Doesn't that happen frequently today ? 

A. It has happened frequently since 1939. 

Q. On such oceasions they ask the business agent 
of the union or the other employee of the union to 
tell them all the names of individuals who are avail- 
able to fill those corners, don’t they? 

A. It does happen that way, yes. 

Q. The employees of the paper will state to the 
business agent or other employee of the union which 
individual they want? 

A. If vou submit a list of names, naturally, then, 
he selects the one that he wants. 

Q. Now, prior to August 31, 1937—that is, prior 
to the first union contract, and after April 1, 1937, 
isn’t it true that the publishers would dismiss ven- 
dors, first, for not paying sufficient attention to the 
sale of papers? 

A. I wouldn’t deny the statement. 

Q. I beg your pardon? 

A. I wouldn’t deny the statement. 
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Q. And isn’t it also true that they would dismiss 
them because they failed to show up on the corner 
at the appointed time properly? 

A. I don’t—there were vendors who lost their 
corners for a great many reasons. 

Q. And what were some of those reasons? 

A. Drunkenness. Some eases, I think perusal 
of our agreement will show you some of the things 
which we corrected. 

Q. Just tell me what are some of those things? 
Lateness ? 

A. No, that isn’t any of the questions that came 
up in that. 

Q. Now about failure to stay on the corner? 

Mr. Fink: Just a minute. Were you through 
with your answer? A. No. 

Mr. Jacobs: Go ahead and finish it. 

A. Not all of the representatives of the pub- 
hishers—not all of the publishers, but some of them, 
and a great many of their representatives prior to 
the organization, considered themselves little tin 
J esuses. 

The Court: Well, now, Mr. Parrish, the question 
was very simple. He just wanted you to state what 
were the reasons or causes for the dismissal of the 
men who sold papers at the corners by the pub- 
lishers in the period from April to August, 1937, 
if you know. If you don’t know, you can’t answer. 

A. Failing to show up. 
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Q. You gave one cause, drunkenness. 

A. Drunk; failing to show up at the corner; 
doesn’t like your looks; wanted to put somebody 
else on the corner. 

Q. (By Mr. Jacobs): Who doesn’t hike your 
looks? A. Well, the wholesaler. 

Q. Failure to stay on the corner, I presume? 

A. Inmagine that would be one of the reasons. 

Q. Now, at that time, that is, April 1, 1937, to 
August 31, 1937, the wholesaler was handling ven- 
dors with respect to that punishment, was he not? 

A. That doesn’t hold true for that full period of 
time. 

Q. It was true part of the period, was it not? 

A. Part of the period. 

@. And isn’t it true also that men were trans- 
ferred from one corner to another for the same rea- 
sons during the same period? 

A. I don’t know about the reasons for transfers, 
but there have been transfers executed from one 
corner to another since J have been in the sale of 
papers. 

Q. Sometimes it is for cause, and sometimes it 
isn’t? A. You are correct. 

Q. Some of the causes have been those you just 
state? A. It could possibly be. 

Omeels it oreisn’t it? 

A. I don’t know of my own knowledge. 

Q. You don’t know of your own knowledge? 

A. I ean’t recall any definite transfer of a ven- 
dor for any of the reasons which I stated. 
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Q. Do you recall whether a man has been told 
by a wholesaler that he isn’t wanted any more and 
no reascn is given at all? Ae Ves: 

Q. Do you also know that men have been trans- 
ferred fron. one corner to another without any 
stated reason? [224] 

A. I wouldn’t answer that question, because I 
couldn’t give you a direct—I couldn’t give you a 
direct answer on the question. 

Q. Do you know whether vendors have been laid 
off by wholesalers in this period for the causes you 


have stated ? A. Yes. 
Q. Now, subsequent to August 31, 1937, Mr. 
Parrish, did that practice change? A. Yes. 


Q. And if so, when? 

A. Oh, I would say, along about the organiza- 
tion time of the union it began changing. 

Mr. Fink: That was May, 1987? A. Yes. 

Mr. Jacobs: Do you want to examine him, Mr. 
Fink ? 

Mr. Fink: I wanted to identify the time for the 
record. 

Mr. Jacobs: He has already testified to that. 

Mr, Fink: Pardon me; J just wanted to get it 
again. 

A. The change, Mr. Jacobs, became evident 
when the wholesalers themselves formed a union. 
They seemed to show a great deal more considera- 
tion for the vendors than they had in the past, 
possibly with the thought in mind that they would 
use them in the future. 
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Q. (By Mi. Jacobs): In what respects did the 
practice change after August 31, 1937? 

A. After August 31? 

Q. Yes. 

A. From that date on the wholesaler had no con- 
trol over the individual vendor. [225] 

Q. Now, you stated on direct examination that 
froin time to time the union would punish its mem- 
bers in ene form or another, discipline its members 
in one form or another, for violations of the con- 
tract, is that right? A. That’s right. 

Q. And that would include the various causes 
that you stated a moment ago, would it not? Drunk- 
enness, failure to report, not staying on the corner, 
not paying attention? 

A. Well, I don’t know about the not paying at- 
tention. 

Q. We will exclude that. All the other reasons 
you stated ? A. Yes. 

Q. Isn’t it also true, My. Parrish, that vou 
learned of those violations of the contract from the 
employees of the publisher? 

A. Not all the time. 

Q. That was frequently the case, was it not? 

A. It has been the ease, yes. 

Q. Do you know how that information was ob- 
tained by the employees of the publisher? 

A. Well, the wholesaler reported to the street 
man, and the street man took the matter up as a 
matter of violation of the contract between the 
union and the publishers. 
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Q. And the union in turn would act upon the 
complaint submitted by the employees of the pub- 
lisher, is that correct? 

A. The business representatives would investi- 
gate it, ves. 

Mr. Jacobs: May this be marked for identifica- 
tion, please? [226] 

The Clerk: Defendant’s M for identification. 

Q. (By Mr. Jacobs): I show you Defendant’s 
Exhibit M for Identification, and ask you if you 
recognize it? 

A. Yes, it is a complaint form which was put 
in use at one time. 

Q. By whom? A. By the union. 

Q. At what time? 

A. Oh, I believe it was around the end of 1939; 
it could possibly have been in the middle part 
Of 739) 

Q. Referring to Defendant’s Exhibit M for 
Identification, I notice it is called ‘‘Complaint 
Form,’’ and it says, ‘Name of vendor making com- 
plaint.’’ And this complaint says the complaint was 
made by the office. By that I take it you mean the 
publisher ? 

A. No, it means that particular complaint was 
made by myself. 

@. You being the office in this case? 

A. Yes. 

Q. And refers to the name of the wholesaler 
with respect to that particular complaint ? 

A. Well, I don’t know; I haven’t read it. 
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Q. You notice it states here, Mr. Parrish, that 
the complaint was received by Mi. Parrish from 
the office. 

A. I don’t see what you mean. 

Q. Right here, ‘‘Complaint received by W. B. 
Parrish; #rom whom, Office.’’ 

A. Well, I just filled in the word because I have 
used my name up at the top. 

Q. Mr. Parrish, after this form was inaugu- 
rated by the union [227] was this sort of form used 
to record complaints received from the publishers? 

A. No, that was not—no, we didn’t use that for 
that. Those forms were printed or were procured 
in the first instance to keep a check of all of the 
violations on the part of the publishers in regards 
to the agreement. 

Q. I see. You weren’t interested in violations 
of the contract by the vendors? 

Mr. Fink: Now, just a minute. Are you with- 
drawing that document that has been marked for 
identification ? 

Mr. Jacobs: I haven’t offered it. 

Mr. Fink: You had it marked for identification. 

Mr. Jacobs: Yes, but that doesn’t mean 

Mr. Fink: I would like to have it remain in the 
custody of the Clerk. 

The Court: It remains in the record; otherwise 
we wouldn’t know what document you were refer- 
ring to in your question. 

Mr. Jacobs: Sorry. 
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Q. Isn’t it true that after August 31, 1937, that 
the publishers from time to time discontinued their 
contract with individual vendors because of the 
various reasons you have stated? 

A. Yes—not all of the reasons stated. 

Q. 1 beg your pardon? 

A. Not all of the reasons. 

Q. Not all of the reasons? A. No. [228] 

Q. Would you give some of the reasons that 
they discontinned the contracts after August 31, 
1937 ? 

A. Drunkenness on the corner was a reason for 
discontinuance of the contract. Failing to show 
up at the corner without justifiable reason was 
reason for discontinuance. 

@. Drunkenness? A. Yes. 

Q. Not remaining on the corner for the sales 
period ? 

A. Walking off the corner; failing to cheek in, 
would be a reason. 

Q. Now, you stated on direct examination that 
you were charged for the newspapers by the whole- 
saler on a hundred copy basis. You mean you al- 
ways received the papers in multiples of one hun- 
dred? 

A. I took the question which I answered to 
mean that if you sold less than a hundred that you 
paid on the basis of $3.00 per hundred, or a dollar 
and a half for fifty. 

Q. Mr. Parrish, did T understand you correetly 
—aud T want to clarify the record on that—in re- 
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ferring to the photographs marked as Exhibits 48-A 
to 48-H, and particularly to Exhibit 48-C, that there 
were approximately ten such magazime stands? 

A. You are talking about the large stands? 

Q. Yes. 

A. Yes, I am fairly certain of that. 

Q. You also stated on direct examination that 
approximately a hundred of the vendors sold pub- 
ications other than newspapers, is that correct? 

A. We were talking of the period 1937 to 1940? 

Q. That is right. ae Yee 

Q. You also stated—I believe I am correct— 
that approximately fifty sold articles other than 
newspapers or publications, is that correct? 

A. I beg your pardon? 

Q. I think Mr. Fink asked you on direct exami- 
nation how many people, how many news vendors, 
or the Court asked you how many news vendors 
sold articles other than magazines and papers or 
other publications. A. No. 

Q. You haven’t testified on that point at all? 

A. I am eertain in my mind that that question 
wasn’t asked. 

Mr. Fink: I think the witness is confused as to 
the form of your question, Mr. Jacobs, only. I 
don’t want to interrupt your examination. 

Mr. Jacobs: I would like to get the matter 
straightened out. Do you remember the question ? 

Mr. Fink: Yes, I referred to the sale of razor 
blades and things of that sort. That may refresh 
the witness’ recollection. 
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@. (By Mr. Jacobs): Do you recall 

The Court: He did say, I think, that the num- 
ber was approximately fifty. He said that they 
sold other knick-knacks and articles like razor 
blades in addition to selling papers. 

Myr. Fink: Candy bars and things of that sort. 

The Witness: I think I used the expression that 
there were some who did. I don’t believe I used a 
figure. The word—the number, your Honor, was in 


the direct question. 

Q. (By Mr. Jacobs): Can you state with any 
reasonable degree of certainty how many such peco- 
ple there were? 

A. That would be difficult to do now. 

Q. Well, the figure of a hundred you gave, are 
you confident with any degree of certainty of that 
figure ? 

A. <A hundred sold publications and so forth? 

Qo “Wes: 

A. That is a low figure for it, Mr. Jacobs. 

Q. What do you base your estimate on? Just 
your recollection ? 

A. During the period of time, Mr. Jacobs, there 
was at least thirty-five news stands, or, I will say 
in 1937 there were at least thirty-five news stands, 
and then a great many corners that handled just 
racing forms. 

Q. Now, Mr. Parrish, I notice reference in the 
contracts to eall-backs. Will you explain what a 
eall-back is? 


United States of America ol 


(Testimony of William Parvish.) 

‘A. Yes. The explosion at this naval depot 
across the bay here some year and a half or two 
years ago was a great selling story. It happens at 
such times that the publishers wishes to put out 
additional vendors after they have completed their 
sales period. Under the contract he has the right 
to request the vendor to accept a eall back. If he 
accepts it, O.K.; if he doesn’t, that is O.K. too. [231] 

Q. In the pericd 19387 to 1940, how did he com- 
municate with the vendor? 

A. Well, the wholesaler, the publisher—I imag- 
ine the street man says to his wholesalers, ‘‘See how 
many of the fellows will answer a eall-back, for in 
the morning there is a big story breaking.”’ 

Q. Isn’t it true, Mr. Parrish, that frequently— 
or there have been occasions, rather—when the 
wholesaler would request the vendor to remain on 
the corner after the end of the selling period, which 
additional period would be treated as a eall-back 
under the contract ? 

A. That has happened, yes. 

Q. Now, there is also reference in the contract 
to special events corners. There is reference to 
special events corners in the contract, which I un- 
derstood to mean any public gatherings or any 
special event? 

A. Fights, wrestling matches, football games. 

@. Race track? 

A. No, we have nothing to do with the race 
track. This Good Friday, the gathering that is 
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usually around the church over there, that is sort 
of a special event. [232] 


(After recess. ) 


Q. And does the wholesaler communicate with 
the. vendors to obtain vendors for such special 
events ? 

A. They are obtained through the office of the 
union. 

Q. You also spoke on direct examination of cer- 
tain placards that you referred to as, I think, rack 
cards. A. Qhatas right 

Q. Who places them on the corners? 

A. The wholesalers. 

Q. He places them on racks which are placed 
there by the wholesaler, are they not? 

A. Somebody put the racks there, Mr. Jacobs. 

Q. Those racks are the property of the news- 
paper, are they not? And are they not on the 
eorners throughout the day and night? 

A. That is right. 

Q. And, of course, the rack bears the name of 
the newspaper, does it not? 

A. Some have been there so long they don’t 
bear any name. 

Q. Some are pretty weather-beaten. 

A. That is right. 

Q. The placard contains the name of the paper, 
and some feature of the paper, does it not? 

A. What is right 
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Q. Now what is meant by boot-jacking? 

A. Boot-jacking is a lost art, but if you ever 
woke up in the morning about 1:00 o’elock and 
heard a guy hollering under your window “ Extra’’, 
that was a boot-jack. 

Q. Was boot-jacking carried on in the outer 
districts of the [Balance missing in copy] [233] 

A. I ean’t recall boot-jacks being used for the 
last four or five years. 

@. In the period 1937 to 1940 it was used, was 
it? 

A. There were some occasions that the pub- 
lishers did ask us for boot-jacks. If we had them, 
we supplied them. 

Q. Was boot-jacking carried on in the outer 
districts of the city? 

A. That again, Mr. Jacobs has to do with the 
type of story you have. 

Q. Was it or was it not? 

A. Sold in the outer districts, sold downtown 
here. 

Q. On occasions when they were sold in the 
outer districts, after the vendors were obtained, 
the boot-jacks, isn’t it true the publishers would, 
on occasion transport the vendors to the area in 
which the boot-jacking was to be done? 

A. I don’t recall any instance of that. 

Q. And, by the way, papers are delivered to 
you on the corner by vehicles owned by the pub- 
lisher, are they not? Papers are delivered to you 
on the corner in a vehicle owned by the publisher? 

A. ‘Talking about the period 1987 to 19402 
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Qe Nes. 

A. During that time the wholesalers owned their 
own machines. I don’t believe the publishers had 
begun using trucks of their own yet. 

Q. Now, Mr. Parrish, are yon a member of any 
other organization besides the union? 

A. No. 

Q. Mr. Fink asked vou, I believe, whether the 
paper bore any [234] of your expenses. 

Mr. Jacobs: Did I understand the question cor- 
rectly ? 

Mr. Fink: Substantially. 

Q. (By.Mr. Jacobs): What expenses do you 
have, Mr. Parrish, in the sale of newspapers? 

A. None that I know of, just except the loss 
through credit or the wind blowing a paper away 
which. L don’t recover and turn in. 

Q. Through what medinn ? 

Mr. Fink: The wind blowing the paper away 
which he. does not recover and turn in. 

Q. (By Mr. Jacobs): That is the only expense 
you have. Is that right? A. Yes, sir. 

@. Have you any current expenses at all? 

A. No, earfare getting to and from the corner. 


Q. Do you keep books and records? 

ee aINO: 

Q. Do you advertise in the papers at all? 
Aga No. 

©. Have you any business fund ? 


A. No, sir. 
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Q. Have you invested any capital to sell news- 
papers? 

A. Well, I have to be sure that I will have 
enough money to pay for the papers. 

Q. Mr. Parrish, in the period approximately 
August 31, 1937, were most of the San Francisco 
newspapers being sold, I say, were most of the San 
Francisco newspapers being sold in most [235] 
instances on a basis of exclusive representative ? 

A. August 31, 1937? 

Mr. Fink: After or before, I did not get it. 

Mr. Jacobs: On. 

A. On August 31, you say? 

@. Yer A. Were the majority ? 

Q. No. Were the newspapers, the San Fran- 
cisco newspapers, The Examiner, The Call-Bulletin, 
and The Chronicle being sold on the basis of ex- 
elusive representation ? 

A. Not all of them. 

Q. That was by far the large majority of the 
case, was it not? 

A. The Call and News were sold on an exclu- 
sive representation; The Examiner and Chronicle, 
with the exception of about, I would say 15 cor- 
ners, I would not go higher than that, it might pos- 
sibly be higher, but I don’t believe so, were joint 
representation, all except about 15 corners. 

Q. With respect to The Chronicle and The Ex- 
aininer, can you tell me approximately when it be- 
came prevalent for those two papers to be sold on 
a basis of joint representation ? 
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A. It started some time in the month of May. 

Omigadt ! Te GR, 

Q. Is it not true, My. Parrish, that since April 
1939 to 1940 there has been a scarcity of news ven- - 
dors? 

A. Since 1940 there has been a scarcity did you 
sav ? 

°O> Wes: 
A. Yes, during the war years, naturally. [236] 
Mr. Jacobs: May this be marked for identifica- 


(The document referred to was marked De- 
fendant’s Exhibit N for identification.) 


Q. (By Mr. Jacobs): I show you Defendant’s 
Exhibit N for identification, and ask you if that is 
your signature appearing on the back of it? 

A. Yes, I would say it was my signature. 

Mr. Jacobs: Thank you. 

Q. Mr. Parrish, you did sell The San Francisco 
Examiner and The Chronicle for some time during 
1940? A. Yes. 

Q. You were a member of the union at that 
time? A. Yes. 

Mr. Jacobs: No further questions. 

Mr. Ladar: I would like to ask the witness a 
few questions if I may. 

The Court: Yes. 
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Redirect Examination 
By Mr. Ladar: 

Q. Myr. Parrish, calling your attention to 
this 

Mr. Jacobs: Is it understood that this amicus 
curiae is going to examine from time to time? 

The Court: Have you any objection? 

Mr. Jacobs: I just want to know. 

The Court: If Mr. Linn wants to ask any we 
will extend him the same courtesy. 

Mr. Linn: I think you are running an awful 
risk. 

Q. (By Mr. Ladar): Calling your attention to 
Defendant’s [237] Exhibit J in evidence, Mr. Par- 
rish, that part of it in particular that is on page 6. 
Have you got a copy of this? A. Yes, I have. 

Q. Just see if you see where I am picking it up: 


“There had been quite a number of meet- 
ings and the ideas of both parties have been 
laid on the table.”’ 


Mr. Ladar: For the information of the Court, 
this is the report of the committee admitted in evi- 
dence. 

“‘There had been quite a number of meet- 
ings and the ideas of both parties had been 
laid on the table. That is the most important 
step in any negotiation. The most important 
of these steps that we have taken is the matter 
of relationship which is on the basis of buyer 
and seller instead of employee and employer.”’ 
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Then, there follows this sentence: 


‘‘We agreed to this becanse we felt that it 
did not make any difference what they called 
us, so long as we got what we wanted in the 
way of wages, hours and working conditions.”’ 


Q. Mr. Parrish, did the members of the nego- 
tiating committee meet and work out the language 
of that report? A. Yes. 

@. In those meetings, you attended those meet- 
ings ? A. Yes. 

Q. In those meetings, was that language selected 
for any particular purpose ? 

-- Mr. Jacobs: It is immaterial and irrelevant why 
it was [238] selected, your Honor. The fact was it 
was selected. 

Mr. Ladar: May it please the Court, at the time 
this was introduced in evidence Counsel made the 
point that he was going to show the intention by 
this document. That is precisely what I am trying 
to bring out. 

Mr. Jacobs: Doesn’t the document speak for it- 
self? 

My. Ledar: Not necessarily, if the Court please. 
A document like this should be explained in the 
light of its purpose and the circumstances surround- 
ing its execution, particularly if it is put up for the 
purpose of showing the intention in a contract. It 
is the report of a negotiating committee. 

‘he Court: What is the question again? 


(Question read by the Reporter.) 
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The Court: Well, I don’t know how the witness’ 
answer is going to help the Court any, but IT am 
kind of eurious to see how he would answer, so I 
will allow it. 

A. Why, yes, for the simple reason that we 
could not begin negotiations until the question of 
relationship had been settled. Second, that we had 
been informed under the laws we were not em- 
ployees, and we felt that matter really was not of 
any importance even if we could force the pub- 
hshers to agree to an agreement that we were em- 
ployees by a strike action or something, the law 
itself would determine we were not. 

Q. (By Mr. Ladar): Well, Mr. Parrish, what 
I was trying to bring out in this preliminary is, 
what were you going to do with this [239] report 
after you made it up? A. ‘This report? 

Q. Yes. 

A. We were asking for a strike vote from the 
men. 

Q. Would you take it into the meeting and read 


it? A. Yes, this is the complete report. 
Q. I understand that. I just asked would yon 
take it into the meeting and read it? A. Yes. 


Q. In writing up the langnage of this report 
were you endeavoring to convey to the union the 
idea that there had been progress in the negotia- 
tions? . 

A. Yes, and also the fact that we had reached 
a stone wall. We had to have something to use as 
a club. 
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Q. Now, prior to the time that you agreed, as 
stated in here, that there would be a buyer and 
seller instead of an employer and emplovee rela- 
tionship, had you taken the advice of anyone on 
the buyer and seller relationship ? 

A. Yes, we had. 

Q. Whom did you take advice from? 

A. Mr. Kagel of the National Labor Bureau, 
and John Shelley, president of the San Francisco 
Labor Council. 

Q. After getting advice, without relating state- 
ments that anybody made, did the committee meet 
and express a final agreement to agree with the 


publishers on that? A. Yes, it did. 
Q. Were you present when the committee mem- 
bers expressed their views? A. Yes. 


Q. -Are you in position to state, after getting 
that advice, [240] what the views of the various 
committee members were? 

Mr. Jacobs: If it please the Court that is the 
view of the committee members in that report. 

The Court: You object to that last question? 

Mr. Jacobs: Yes. 

The Court: I think it would be hearsay. I am 
not interested in what he says somebody else said. 

Mr. Ladar: If your Honor please, the whole re- 
port is obviously hearsay. It is a report from a 
committee, one party to a contract, to its own mem- 
bers. 

the Court: But the witness has vouched for it. 
He says that is the written report agreed upon, 
and that the union accepted. 
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Mr. Ladar: And that is correct. That is the 
reason I say it is hearsay because obviously, as to 
this particular plaintiff, obviously something down. 
outside of his presence. 

The Court: Do you want to ask another ques- 
tion ? 

Mr. Ladar: It is preliminary to this. I want 
to ask this final question, if your Honor please: 

Q. What did that committee mean by the words, 
‘“‘We agreed to this because we felt that it did not 
make any difference what they called us, so long 
as we got what we wanted in the way of wages, 
hours and working conditions’’? 

Mr. Jacobs: An objection, your Honor. 

The Court: I think it is objectionable, but I 
would like [241] to see how the witness would an- 
swer that. That is a rather clear statement. Did 
they mean anything else by it other than what 
was there? 

A. We meant simply this, your Honor: On the 
advice that we had received, we were not employees, 
we were actually independent contractors. 

The Court: That is not what the attorney asked 
you. That is not what the attorney asked you and 
it is not what I asked you. Did you mean anything 
else by the language Mr. Ladar read to you than 
what the language said? A. No. 

The Court: That is what you meant. 

A. It made no difference to us. 

Mr. Ladar: I don’t think you answered the 
Court’s question, personally. 
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Q@. Did you mean it made no difference? I will 
ask the question this way, if I may, your Honor: 
T eall you attention to the words ‘‘It made no differ- 
ence to us what they called us’’. What did you 
mean by ‘‘What they called us’’? 

Mr. Jacobs: The same objection. 

A. Well, on the basis that we were not em- 
ployees under the law, to us it made no difference 
whether we sat down and drew up a contract as 
independent contractors. 

Q. (By Mr. Ladar): So, would vou say that 
you, as one of the inembers of the committee, be- 
lieved that what the publishers [242] called you 
made no difference because of the facts as they 
were, what they called you was not determinative? 
Is that what you mean? 

Mr. Jacobs: Just a minute. 

The Court: That 1s quite argumentative. 

Mr. Ladar: Isubmit it is arguinentative, if your 
Honor please, but the witness has stated this thing 
was drawn up for a particular purpose, to put over 
particular points with their union. He also stated 
they took advice prior to the time they wrote this 
up. 

The Court: I know, but the last question was 
very argumentative. You are putting a construc- 
tion on it that is very argumentative. I think this 
witness is an honest, straight forward witness. I 
think when he wrote in that report that it did not 
make any difference, that is exactly what he meant. 
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Q. Isn't that true? That statement is not a 
false statement, is it? 

A. No, your Honor. We meant exactly that be- 
cause the question was one which had been decided 
by the courts. 

Mr. Ladar: ‘That is the point. It was decided 
by the courts. He did not mean it was immaterial. 
He keeps saying that, but I don’t think he says 
that now. 

The Court: To be perfectly honest about it, it 
did not make any difference to you whether you 
were an independent contractor, an employee, or 
what your status was called. You were interested 
in your economic situation, how much money [243] 
you would get, how good you could make conditions 
for you and your associates. That is correct, isn’t 
it? . 

A. In one sense of the word you are right. 

Q. Is it incorrect in any sense? 

A. At the time this was drawn up, your Honor, 
by virtue of the various court decisions we did not 
feel we were employees, so it made no difference. 

Mr. Ladar: That is what I am trying to: bring 
out. That is quite different than the implication 
sought to be made before, to wit, that it did not 
make any difference one way or the other, that 
they did not care how the thing worked out. I 
think these men took advice, as the witness said 
today. That is the real answer. 
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The Court: Nobody told you it was unlawful 
to be an employee of a newspaper publisher, did 
they ? 

A. Well, it was stated definitely to us that 
through cou:t decisions that had been handed down 
adjudging that news vendors were not employees, 
that we were independent contractors. 

Q. The attorneys did not tell you it was un- 
lawful to be employees, that there was anything 
wrong in that, did they? 

A. No, it was not an attorney, your Honor. It 
was Mr. Kagel. 

Q. (By Mr. Ladar): The newspaper publish- 
ers had told you they would not enter into a con- 
tract with you on any other basis than independent 
contractors, had they? [244] 

A. That is correct. 

Q. Your committee believed that was your sta- 
tus at that time did they? A. That is right. 

Mr. Jacobs: I move to strike the last answer. 
It is in direct conflict with the statement. 

Mr. Ladar: I think the matter is one of ambi- 
guity, your Honor. 

The Court: I think this matter already has been 
gone into. It was heretofore stated by the witness, 
as well as Mr. Bitler, that it was at the request and 
suggestion of the newspaper publishers that there 
be an independent contractor relationship. The 
union aceeded to that. That is all I see in the 
facts. If there is anything different, you gentlemen 
ean correct ine on that. 


United Statcs of America 320 


CTestimony of William Paryvish.) 

Mr. Ladar: I think when your Honor gets 
around to looking over the evidence, the reason I 
brought the point up is because I have had experi- 
ence with reports of negotiating committees; as I 
stated before, it may be argumentative. It is In- 
tended to get over to the members the progress of 
the negotiations, and the statement in here ‘‘We 
felt that it did not make any difference what they 
called us’’ is misleading. 

The Cowt: I think the witness fully stated 
that. I understood him. So far as the union was 
concerned it did not make any difference whether 
they had an independent contractor relationship 
or were employees. They were [245] principally 
interested in the economie situation of getting what 
they they thought was adequate compensation and 
reasonable working conditions. Now, they accepted 
this contract because they thereby got the condition 
they wanted. Isn’t that right? 

The Witness: Your Honor, T imagine in 1937 if 
we had been informed that under the law we were 
not employees but were independent contractors, 
that possibly there would have been a different end- 
ing to the negotiations. 

@. Well, if you bad been given the same condi- 
tions in every other respect, both as to hours, wages 
or other conditions which are specified in this con- 
tract, and were still called ‘““employees’’, would it 
have made a difference to you? 

A. The difference would be in the language. 
Perhaps you don’t quite get the thought. That is 
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simply this: We, the group first elected to sit 
down and negotiate with the publishers, did con- 
teniplate drawing a contract such as the one we 
have here today, something that we knew nothing 
whatsoever about the language, and so forth. That 
first month, I might say, the committee, including 
niyself, looked at the stuff the publishers handed us, 
and by golly, yon could not make heads or tails 
of it. 

The Court: In order that the Court’s examina- 
tion may be made plainer, I am not deciding by 
this series of questions whether it is an independ- 
ent contractor relationship or an [246] employee 
relationship. Counsel, by examination, opened the 
question of what the meaning of the language used 
by the union’s committee was and its attitude to- 
ward the matter was. 

Mr. Ladar: That is the point I wanted to bring 
out. 

The Court: But I don’t think that language is 
ambiguous at all. But, what that has to do with the 
ultimate question is a matter the Court cannot de- 
cide until all the evidence is in. 

Mr. Ladar: Just one further question: 

Q. Did any member of that committee ever state 
in your presence that the agreement von had made, 
that the committee had made, regarding the buyer 
and seller relationship, was one that would not be 
lived up to in good faith? A. No. 

Q. It was never stated by any member of the 


committee that it wonld be taken for just what it 
was worth? 
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A. When the decision was made on the part of 
the union to accept a buyer and seller relationship, 
we accepted it with no strings attached. 

The Court: Well, I am not intending to cut 
your examination off. If you have further ques- 
tions to ask, go right ahead, but I think we better 
take the afternoon adjournment at this time. 

My. Fink: Yes, I have got two or three ques- 
tions. They will not be long. Your Honor, yester- 
day in discussing your usual court procedure, said 
something about your Monday [247] calendar. 
What time will we adjourn to on Monday? 

The Court: I don’t see how I could possibly take 
this case up before Tuesday, because I have a law 
and motion calendar in the morning, and it is my 
monthly assignment for naturalization and I have 
about 20 to 30 contested naturalization cases to hear, 
besides two criminal cases in the afternoon which 
they tell me are going to be short. I am afraid 
we will have to recess until Tuesday. 

My. Fink: That is all right. I simply wanted 
to know the time. 

Tf it please the Court, I want to announce once 
more that after Mr. Parrish is excused from the 
stand, I will present two more witnesses. Then I 
will tender to Counse! for the defendant a stipula- 
tion to the general effect, as announced vesterday, 
that additional witnesses from the San Francisco 
Call-Bulletin and The San Francisco Chronicle are 
available; that their testimony will be substantially 
the same in all respects, and there will be variations 
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only in minor details, not affecting the general ques- 
tion, and I will tender that stipulation. If it is 
accepted, we should be through, so far as the plain- 
tiffs are concerned, on Tuesday. 

The Court: Well, I guess we will have to meet 
that situation when it arises. 

Mr. Fink: I simply made that statement for the 
benefit of Defendant’s Counsel. It makes no differ- 
enee tome: 


(Adjourned to Tuesday, April 2, 1946,, 10:00 
a.m.) [248] 


Tuesday, April 2, 1946, 10:00 A.M. 


Mr. Jacobs: If it please the Court, before Mr. 
Fink commences, he has several times stated that 
he would call witnesses from one paper and then 
proffer a stipulation that the respresentatives of 
the other papers will testify to the same effect. 
Without committing the Government in any way, 
I believe that we would be much more inclined to 
give favorable consideration to such a stipulation 
if employees of The Chronicle Publishing Company 
were called first. Do I make myself clear, Mr. 
Fink ? 

Mr. Fink: No, vou do not. 

Mr. Jacobs: Does the Court understand me? 

The Court: Well, you mean it all depends upon 
the order of proof whether vou take the stipula- 
tion? 
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Mr. Jacobs: As I understood Mr. Fink’s state- 
ment, after Mr. Parrish’s testimony is over, he will 
eall representatives of ‘The San Francisco Hxam- 
iner. We would be more inclined to enter such a 
stipulation if employees of The Chronicle were 
called first, and then the stipulation proffered. 

The Court: Suppose we leave that until we fin- 
ish the testimony of this witness and see how we get 
along. 


WILLIAM PARRISH 
reealled. 


The Court: Is this witness on the stand for fur- 
ther [249] cross-examination, or is that completed ? 
Mr. Fink: No. The cross is concluded, your 
Honor. He is on redirect examination. 
Redirect Examination 
By Mr. Fink: 

Q. Mr. Parrish, in your testimony you have tes- 
tified from your knowledge as a member of the 
union since its inception. Is that true? 

A. That is true. 

Q. J believe you have testified that vou were 
twice president of the wnion. A. Yes, sir. 

(. And business agent for the union? 

iNeeevaes, Sir. 

@. And vou are now and have been for how 


long secretary and treasurer of the union? 
A. Since October 16, 1948. 
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Q. In your various capacities have you had oc- 
casion to observe the general course of conduct by 
the vendors, and the general course of conduct of 
he vendors in their selling operations ? 

ma. i have. 

Q. In your business have you become familiar, 
and do you know the practices of the wholesalers 
in their dealings with the individual vendors? 

ee I les 

Q. Mr. Parrish, from your experience can you 
state that the testimony which you have given as 
to the relationship, where you answered that you 
were testifying for yourself, can you say of your 
own knowledge that the relationship and methods 
and manner of selling is substantially the same in 
the case [250] of other vendors? 

Mr. Jacobs: An objection, your Honor. On 
cross-examination this witness testified, when I 
asked a question about supervision, control and all 
that, he said it was hearsay so far as he is con- 
cerned, and your Honor ruled out his answer be- 
cause it was hearsay. This answer depends in its 
very nature upon pure hearsay. 

The Court: Well, technically, that might pos- 
sibly be true, but the witness is an officer of this 
organization and is familiar with the manner in 
which the members of the organization have con- 
ducted the affairs of the organization, conducted 
their affairs under this contract. He has stated 
that. he objection, J think, would be in respect 
to the weight and credence to be attached to the 
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testbmony rather than the admissibility. I> will 
overrule the objection. 

A. ‘That is a correct statement. 

Ome, Mir Pink): Mi. Parrish, on cross-ex- 
amination you were interrogated about strike votes. 
Do you recall the testimony in that connection? I 
don’t want you to repeat it. Do you recall the in- 
terrogation upon that subject ? A. Yes. 

Q. Mr. Parrish, did the union at any time since 
its inception take a strike vote on Section 1 of the 
contract, or any contract ? A. No. 

Q. Did the union since its inception at any time 
take a strike [251] vote on Section 1 in conjunction 
with any other issue? A. No. 

Q. My. Parrish 

Mr. Fink: And, if your Honor please, this ques- 


tion may be out of order or it may not 

®. What is a strike vote in union procedure? 

A. A strike vote is preparation for the member- 
ship to strike. It is the first step. 

The Court: I think the witness covered that, M1. 
Fink. As I recall his testimony he stated a strike 


vote was a proceeding whereby the membership gave 
authority to the officials to call the strike. Is that 
right? 

A. Yes, sir, and it is also to give the committee 
a club over whoever they are negotiating with. 

Q. (By Mr. Fink): And those strike votes 
when they come arise upon specific issues ? 

A. Yes. 
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Mr. Fink: That is all. Oh, I beg your pardon. 

Q. Mr. Parrish, you were interrogated concern- 
ing a sales slip, and a sales slip was handed to 
you. Do vou recall that exhibit, without getting it? 
IT have a duplicate of it here. A. Yes. 

Mr. Fink: That is a duplicate of the one in evi- 
dence. 

Mr. Jacobs: Yes. 

Q. (By Mr. Fink): Mr. Parrish, this sales slip 
is a duplicate [252] of the one in evidence. 

A. Yes. 

Q. I hand you another document, do you recog- 
nize that document? 

A. Yes, it is a Chronicle sales slip. 

Q. And is that a sales slip that was used by The 
Chronicle? 

A. Yes, it was used I know in 1937, 1938, 1939 
and 1940, and as far as I know it is used today. 

Q. And did it precede in point of time the use 
of the other one I have just identified ? 

A. TI never saw that other sales slip until it was 
shown to me on the stand. 

Q. This is the one with which you are familiar? 

A. That is the only type I have ever seen. 

Mr. Fink: I would like, if your Honor please, 
to offer in evidence a copy of the sales slip identi- 
fied by the witness, and ask that it be given the 
next consecutive number. 

Mr. Jacobs: No objection. 


(The document referred to was admitted in 
evidence as Plaintiff’s Exhibit 50.) 
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Mr. Fink: May I have the negotiating comimit- 
tee’s report, Mr. Clerk. It is one of the last ex- 
hibits. 

Q. Referring to Defendant’s Exhibit J, Mr. Par- 
rish, I note in reading the transcript that the date 
is identified as October 1, 19387. Is that a correct 
date? 

A. No, it had been corrected. It was August 


Q. August Ist, 1937? 
A. Yes, August Ist. It is in the one back there. 
Miers: That is all. 


Reeross-Examination 


By Mr. Jacobs: 

Q. Mr. Parrish, do you know Deputy Attorney 
General Clarence Linn seated at this table? 

A. I don’t know his name. JI met the gentle- 
man once before. 

Q. That was in 1944, was it not? 

A. 1944? I was under the impression it was 
in 1943. It could have been 1944. 

Q. You recall that you went to his office in the 
State Building in company of Mr. Spooner, did you 
not? 

A. I aeeompanied Mr. Spooner to his office, yes. 

Q. And Mr. Spooner is the local representative 
of the International Printing & Pressmens Union ? 

A. That is right. 

Q. He was at that time, was he not? 

A. Yes, and still is. 
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@. Do vou recall the purpose of that visit? 

Mr. Fink: Now, just a minute. If object to that 
as being incompetent, irrelevant and immaterial, 
having no bearing upon the issues here, and being 
in point of time four years, or three years, as the 
case may be, beyond any date we are concerned 
with. 

The Court: What is the purpose of the ques- 
tion ? 

Mr. Jacobs: I propose to show through this wit- 
ness that he, in company with another gentleman, 
visited the office of Deputy Attorney Linn, and that 
they then represented to Mr. Linn that it was de- 
sired to take an opposite position than the union 
is now here taking, and indicated, I believe, [254] 
to Mr. Linn at that time that they considered them- 
selves employees. Now, your Honor has stated that 
the conduct of the parties after the contract was 
executed 


The Court: Of course, what new arrangement 
they might want to make would be immaterial. You 
are seeking it as an admission ? 

Mr. Jacobs: An admission of the then existing 
contracts whieh are in evidence, they wanted to take 
a legal position. 

The Court: I will overrule the objection, if that 
is the purpose. 

Mr. Jacobs: Mav I state for the record 

The Court: Just ask him a question. You may 
answer the question if you remember the question. 
He wants to know the purpose of the visit? 
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A. Mr. Spooner asked if I would go along with 
him. He received instructions from the Interna- 
tional to contact the Attorney General to obtain 
some sort of information. As TI had nothing else 
to do, I went along with him as the International 
representative. 

Q. (By Mr. Jacobs). You don’t know what the 
purpose of that visit was? 

A. As I reeall it, and it is still firmly in my 
mind, it was to obtain some information on the sit- 
uation i Los Angeles. 

Q. You have no recollection of what transpired 
at that conversation ? 

A. It concerned the Los Angeles situation [255] 
altogether. 

Q. You don’t know why you went with him? 

A. I went because the International representa- 
tive requested me to. 

@. You went to keep him company ? 

A. That is it, if you wish to put it that way. 

Q. Mr. Parrish, based upon your experience as 
a news vendor, as secretary and treasurer of the 
Union, and as business agent for the Union, is it 
not the fact that prior to August 31, 1937, the whole- 
salers, in delivering papers to street vendors, di- 
rected and controlled those vendors? 

My. Fink: Just a minute. I object to that upon 
the ground that it has already been covered in the 
cross-examination. 

The Court: I think you have covered that 
ground. 
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Myr. Jacobs: «As I indicated, I thought the ques- 
tion was ruled out as far as hearsay before. 

Mr. Fink: No, the period from April 1 to Au- 
gust 31, 1937, was covered quite in detail on cross- 
examination. 

The Court: But you went into that. My mem- 
ory may be faulty about it, but you did ask him 
concerning that period. You are asking how the 
parties were handled in that period ? 

Mr. Jacobs: I have read the transcript—— 

The Court: You may ask the question again if 
there is any doubt whether it was covered. [256] 

Q. (By Mr. Jacobs): Do you understand the 
question ? 

A. Whether or not the wholesalers directed and 
controlled the vendors selling papers on the streets 
prior to 1937? 

Q. Prior to August Ist, 1937. 

A. Prior to that, there is no doubt about it. 

Mr. Jacobs: No further questions. 

Myr. Fink: No further questions. 

The Witness: Thank you, Judge. 

(Witness excused. ) 

Mr. Fink: If Your Honor please, at this time 
I desire to offer in evidence and read into the rec- 
ord, Treasury Regulations Nos. 90 and 91. I make 
that offer at this time. 

My. Jacobs: May it please the Court, if Mr. 
Fink wants to introduce it I won’t interfere, but I 
don't think it is necessary. 
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The Court: You can call attention to any regu- 
lation in the statute. There is no requirement that 
it be in evidence, is there? 

Mr. Wink: If your Honor please, this is not a 
statute. This is a regulation adopted by the Treas- 
ury Department. 

Mr. Jacobs: I will stipulate that these regula- 
tions are subject to judicial notice, the Treasury 
regulations. 

The Court: They may be taken into account by 
the Court in consideration of the ease. 

Mr. Fink: I would prefer, your Honor, respect- 
fully [257] disagreeing with the Court, I prefer to 
have them in evidence for another purpose. 

The Court: All right. Let them be marked in 
evidence. 

Mr. Fink: I will supply a copy of them. I 
would like to call the Court’s attention to a part 
of each of the regulations. 

In Regulation No. 90, reading only the first two 
sentences : 


‘‘Generally the relationship exists’’—and 
this speaks of employment : 

‘‘Generally the relationship exists when the 
person for whom services are performed hag 
the right to control and direct the individual 
who provides the services, not only as to the 
result to be accomplished by the work, but also 
as to the details and means by which the result 
is accomplished. That is, an employee is sub- 
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ject to the will and control of the employer not 
only as to what shall be done but how it shall 


Sia 


be done. 
Further in the regulation: 


‘In general if an individual is subject to 
control and direetion of another merely as to 
the result to be accomplished by the work, not 
as to the means and methods of accomplishing 
the result, he is an independent contractor, not 
an employee.”’ 


In Regulation No. 91, I want to read just the 
first sentence to the Court and I will supply the 
copies: 


‘The relationship between the person for 
whom such services are performed and the indi- 
vidual who performs such services must, as to 
those services, be the legal relationship of em- 
ployer and employee.’’ 


Then there is a similar sentence defining an inde- 
pendent contractor, which I have heretofore read. 

Mr. Casaday, please. 

The Clerk: Do you have a copy you want 
marked ? 

Mr. Fink: I am going to supply them. Will 
you reserve two numbers, please, one will be Regu- 
lation No. 90, the first one, and the other No. 91. 

The Court: They will be No. 51 and 82. 

Mr. Jacobs: Mr. Fink need not supply them to 
the Government. 
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J. D. CASADAY 
ealled as a witness on behalf of the Plaintiffs; 
sworn. 


The Clerk: State your name to the Court. 
A. J. D. Casaday, C-a-s-a-d-a-y. 


Direct Examination 
By Mr. Fink: 


Q. Mr. Casaday, what is your occupation? 

A. Cireulation manager for The San Francisco 
Examiner. 

Q. How long have you been such? 

A. About almost 13 years. 

Q. Last past? A. I beg your pardon? 

Q. 13 years last past, the last 13 years? [259] 

A. The last 13 years. 

Q. Mr. Casaday, what is your experience in the 
newspaper business ? 

A. Well, I have been connected with various 
newspapers all over the country. [ have been with 
the Rocky Mountain News of Denver, the Denver 
Post, the Indianapolis Star, the Buffalo Times, the 
Los Angeles Examiner and the San Francisco 
Examiner. 

Q. Always in the cireulation department? 

A. No, not necessarily. J have been with the 
circulation departments on all of these papers, but 
in various other departments also. 

Q. And that newspaper work has been the 
major part of the work during vour lifetime? 

A. That is correct. 
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Q. Now, Mr. Casaday, were vou one of the pub- 
lishers’ representatives in the negotiations on all 
five of the contracts with which we are concerned | 
here ? A. I was. 

Q. And you appear as a signer of several of 
them, do you? A. ‘That is correct. 

Q. In referring to the 1937 contract, those ne- 
gotiations, it has been established, opened some time 
in the month of June? A. They did: 

@. Now, do you know what time the question of 
the relationship of the parties arose? 

A. I do. 

Q. Will you state when. 

Mr. Jacobs: Objection. Go ahead, I withdraw 
the objection. [260] 

A. Immediately. 

Q. (By Mr. Fink): And I assume when you 
say immediately, you mean at the first meeting ? 

A. Yes. 

Q. Was there an agreement upon the matter of 
relationship ? 

Mr. Jacobs: I object, your Honor. That subject 
was not only fully covered, but it is fully covered 
by the agreement in evidence. 

The Court: Of course, whether an agreement 
was reached is best evidenced by the agreement. 
Isn’t that true, Mr. Fink? 

Mr. Fink: Your Honor, I can only repeat what 
T have said. I have presented a witness from the 
Vendors Union. Now I am presenting one of the 
publishers’ representatives. There seems to be, and 
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I think it was repeated this morning, some indica- 
tion at least that this is not a true agreement; that 
there is something wrong with it. Now, I am at- 
tempting to show there was a meeting of the minds. 
I am trying to be brief with it. 

The Court: You have already made out a prima 
facie showing, haven’t you, that the parties dealt 
at arms’ length and that as a result of discussion 
entered into this contract ? 

Mr. Fink: If your Honor please, would the 
Court think I had made a prima facie showing with 
the testimony of only one of the parties to the con- 
tract? I have one of the other parties to the eon- 
tract now. [261] 

The Court: Well, the Court would not have any 
objection to your producing evidence any way you 
want to. That particular question I think probably 
was objectionable. Can’t you ask some general 
question of this witness that will cover the matter? 

Mr. Fink: I will withdraw the question, and 
start again. 

Q. Mr. Casaday, there was, without stating what 
it was, there was a discussion at this initial meeting 
as to the relationship ? A. There was. 

Q. And did that question thereafter arise during 
the course of the negotiations? 

A. That is not quite clear to me. 

The Court: I think what Mr. Fink wants to know 
is, did you have discussions concerning whether the 
news vendors should be independent contractors or 
employees. 
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A. After the initial settlement? 

The Ceuwrt: At anv time from the first time you 
started negotiations. 

A. From the time we first started, we discussed 
it, that we would not deal on any basis but indepen- 
dent contractor relationship. 

The Court: At first the Union was opposed to 
that. Is that right? 

A. Not necessarily so. At first, as I recall, the 
initial proposition, it proposed an employee rela- 
tionship; we refused to negotiate on that basis at 
any time. [262] 

Q. (By Mr. Fink): And did the Union nego- 
tiating committee accept that basis of negotiation? 

A. They did. 

@. Now. in the vear 1988 there opened negotia- 
tions which culminated in the contract dated 1939. 
Did that issue arise at that time? 

A. Iivdidenot, 

Q. And to the contracts of 1940, 1942 and 1944, 
did that issue arise ? A. It did not. 

Q. Mr. Casaday, are you familiar with the man- 
ner and means of delivery of newspapers to the 
vendors ? A. Tam. 

How are they so delivered ? 

By means of what we term ‘‘wholesalers’’. 
And those wholesalers are your employees? 
They are. 

Approximately how many are there in San 
‘Francisco, it is not very important, on The Exam- 
iner? A. On The Examiner? 


DPPObPOS 
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Q. Yes. A. About 40. 

Q. Have you issued any instructions to those 
wholesalers respecting their dealings with the ven- 
dors ? A. I have. 

Q. Were those instruetions in writing? 

A. They were not. 

Q. How were the instructions communieated to 
the wholesalers ? 

Through their immediate superiors. 

And who would that be? 

In our case? 

Yes. 

Mr. B. J. Campbell on the night side, and 
Mr. Walter Schaefer on the morning side. 


>OPO> 


@. Can you recite what those instructions were 
and are? [263] 

Mr. Jacobs: May it please the Court, the instrue- 
tions which are pertinent are the ones given to the 
vendors by their immediate superiors, not what in- 
structions this witness may have given those supe- 
riors. That is the ground of the objection, that it is 
not material or relevant what instructions he gave 
to the immediate superiors of the vendors. 

The Court: I will overrule the objection. The 
Court should hear the whole matter, I think. 

@. (By Mr. Fink): Have vou got the question 
in mind? 

A. I would appreciate it if vou would restate the 
question. 


(Question read by the Reporter.) 
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A. My instructions to Mr. Campbell and Mr. 
Schaeffer, to be passed on to the wholesaler 

Mr. Jacobs: Mr. Casaday would you mind giving 
the date and point of time in this? 

The Witness: I beg pardon? 

Mr. Jacobs: Would you mind identifying this as 
to peint of time? 

The Court: I was about to say, does that cover 
the period 1937 to 1940? 

A. Yes, sir. My instructions to these gentlemen 
was to pass along to the wholesalers to treat the 
vendors as independent contractors or merchants, 
and that they were to exercise no control over these 
news vendors. 

Q. (By Mr. Fink): Did you give those instruc- 
tions more than once? [264] A. Frequently. 

Q. Do you know of your own knowledge whether 
or not those instructions were carried out by your 
subordinates ? 


A. May I answer that in my own way? 

The Court: What do you mean by that? Was he 
present when the instructions were given? Is that 
what you are trying to bring out? 

Mr. Fink: T will withdraw that question. 

Q. Have you been present when those instruc- 
tions were communicated to the wholesalers? 

A. To the wholesalers? 


Q. Yes. A. Yes, at various times. 
Q. And you have heard those actual instructions 
given? A. To the wholesalers? 


Q. Yes. A. Yes. 
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Q. Have you any other employees of the San 
Franeisco Examiner who contact the vendors other 
than the wholesalers? A. None. 

Q. Then, so far as your department is concerned, 
is the news vendor free to offer his papers in any 
manner he sees fit? A. He is. 

Q. Is the news vendor free to dispose of his 
papers as he sees fit? 

Mr. Jacobs: An objeetion, your Honor. That 
is eovered by your Honor’s ruling on a previous 
witness’ testimony, whether he is free to dispose 
of them as he sees fit. Your Honor, [265] T objected 
to that question when the same question was asked 
of the previous witness, on the ground that he was 
required to sell the newspapers under the terms of 
the eontract. 

The Court: I think that would call for a varia- 
tion of the terms of the contraet. We had that up 
before. 

Mr. Fink: Yes, your Honor, we disenssed it 
before. I recall that. 

The Court: It is too general question to ask the 
witness for his conelusion. 

Mr. Fink: Well, I thought I narrowed it. J 
don’t want to argue it at length. T thought I nar- 
rowed it, showing that it is so far as his department 
is concerned. The point is, our position is there is 
a completed sale here. 

The Court: Of course the contract really eovers 
what you are asking the witness to give a conclusion 
abont. 
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Mr. Fink: Yes, Your Honor. May I elaborate 
a moment? A strict construction of the contract 
would indicate that the vendor would have to do 
one of two things, cither he was to sell the papers 
or turn them in for eredit. That is a contract pro- 
vision. That is not what happens. What people 
do under a contract, how they themselves construe 
it, I believe is evidence. 

The Court: Yes, that may well be, but 1 don’t 
think the question, put the way you have put it, 
would cover that, because vou are asking the wit- 
ness to state a conclusion, [266] whether the man 
was free to do something or other. That, in turn, 
calls for an interpretation of the contract. You 
might ask him what actually happens. 

Mr. Fink: I think your observation is accurate. 
T will withdraw the question. 

Q. Do the news vendors dispose, to your know]- 
edge, do the news vendors dispose of newspapers 
other than by way of sale or return for credit? 

A. They do. 

Q. And, of your own knowledge, can you state 
how they dispose of them, other than by sale or 
return for credit? 

Mr. Jacobs: May the record show an objection 
to this whole line of testimony, as a variation of 
what. is required under the contract? It is im- 
material, the Government submits, whether they do 
those things in violation of the contract. The fact 
is, they are required in the contract to sell the 
papers. 
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The Court: J will overrule the objection. 

Mr. Fink: You may answer, under the ruling, 
Mr. Casaday. 

A. May I have the question again? 


(Question read by the Reporter.) 


A. In some instances they dispose of papers 
from one vendor to another vendor. 

Q. Anything else? 

A. Naturally they buy papers themselves, par- 
ticularly The Examiner. 

Mr. Fink: He could not resist that plug, your 
Honor. [267] 

Q. Do you maintain any pavroll for the news 
vendors in your department? 

A. I beg pardon? 

Q. Do you maintain any payroll for the news 
vendors in your department? 

A. We have no payrolls. 

Q. Do you make any payments to the vendors, 
and confining the question to the period 1937 
through 1940, do vou make any payments to the 
news vendors other than as may be required under 
the guarantee provision of the contract? 

A. We do not. 

Q. Approximately how many vendors sell The 
San Francisco Examiner? 

Mr. Jacobs: Can you give a date on that? 

Mr. Fink: I will confine it to the period 1937 to 
1940, | 

Q. Approximately how many vendors sold The 
San Francisco Examiner during that period? 

A. Approximately 250. 
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Q. i understand, Mr. Casaday, that The San 
Francisco Examiner operates with The San Fran- 
cisco Chronicle what is known as a consolidated 
corner basis. Is that eorrect? 

A. That is correet. 

Q. And that is true of approximately all the 
eorne!s in San Franeiseo? 

A. You are speaking, are you, constantly speak- 
ing of 1937 to 1940? 

Q. 19387 to 1940. 

A. Mostly. There were at that time, as I recall 
it, approximately 12 or 15 what we term indepen- 
dent sales loeations in the City. 

@. Out of the several hundred vendors? 

A. Out of the [268] approximately 250. 

Q. So far as the circulation department of The 
San Franeiseco Examiner is concerned, is the vendor 
free to circulate around the area of his corner? 

Mr. Jacobs: An objeetion, vour Honor. Again 
he is required under the terms of the contract 

Mr. Fink: I withdraw it voluntarily. 

Q. Do you know of your own knowledge that 
vendors sell around the area of their own corners? 

A. I do. 

Q. Do they do that? Do they sell around the 
area of their own eorners ? A. They do. 

Q. Have you in mind, Mr. Casaday, the number 
of vendors in the years 1937 to 1940 that made 
profits in excess of the guarantee? 

A. You wish to know how many of the approxi- 
mately 250 vendors made profits in exeess of the 
guarantee ? 
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Q. That is right. Have vou that figure? 

A. During those years? 

A. During the years 1937 to 1940. I would say 
approximately 220 to 225. 

Q. Of the 250. Mr. Casaday, will you briefly, 
please, deseribe the operation of the guarantee pro- 
vision of the contract? First, do you subdivide the 
operation of the guarantee provision of the contract 
between the papers? A. We do. 

Q. And that is handled six months by The San 
Francisco Examiner and six months by The Chron- 
icle? 

A. You mean, each paper, each six months, re- 
imburses the [269] vendors whose profits sold short 
of the guarantee? 

@. Yes. A. That is correct. 

Q. And the papers, as between themselves, settle 
the balanees, whatever they may be? 

eet 18 correct. 

Q. Do you ever put vendors on a corner, or 
establish a corner that you know in advance will not 
make the guarantee? A. Have we done that? 

Q. Yes, I say, did vou, during this period 1937 
to 1940 establish corners where vou knew in advance 
the corner would not make the guarantee? 

A. We do, or we did. 

Q. And is there a circulation reason for that 
act? A. There is. 

Q@. Why do vou establish corners when vou know 
in advance you will have to make a payment under 
the guarantee provision of the contract? 

A. <A matter of service to the public. 
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@. And do you ever do it as a matter of competi- 
tion? A. May I answer that? 

The Court: Je wants you te tell him. 

A. Practieally everything we do is a matter of 
cormetition. 

Q. (By Mr. Fink): In other words, the news- 
paper business is one of the few competitive busi- 
nesses ? A. I think so. 

Mr. Linn: I think that is calling for an economic 
interpretation. 

The Court: I suppose that is true. I suppose the 
Court £270] won’t close his eyes to the fact that 
San Francisco newspapers are in competition with 
each other. 

My. Jacobs: I have no objection. 

Q. (By Mr. Fink): Can you describe for the 
Court the manner of establishing corners in ac- 
cordance with the provisions of the contract? How 
is that done, Mr. Casaday ? 

A. Well, corners, or sales locations have been 
established over a great many vears. When these 
sales locations for any reason become vacant, it is 
a matter of common knowledge between the office 
and the News Vendors Unien. The business man- 
ager of the News Vendors Union will call either 
the night or morning representative of the circula- 
tion department of The Examiner, stating that this 
sales location has become vacant, and offering at 
the same time a list of names of news vendors who 
might or might not be acceptable to the circulation 
department. Ultimately the business manager of 
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the Union and the representative of the circulation 
department agree upon one of this lst of members 
of the News Vendors Union who is available to 
cover this vacant sales location. 

Q. And those vacant sales locations, or sales owi- 
lets, are checked how often, daily? 

A. Might I ask what you mean by ‘‘checked’’? 

@. Well, yes, I mean this, how often do vou 
make a cheek to ascertain whether there ave vacan- 
cies? [271] 

A. "There necessarily is not a cheek. When the 
wholesaler covers his district and the lecation is 
vacant, he will notify both the Union and the office. 

Q. And from that you get the information to 
fill the vacanaecy ? A. That is correct. 

Q. Now, Mr. Casaday, does The San Francisco 
Fixaminer have a group-insurance plan, the group- 
insurance plan covering eniployees, life insurance? 

A. Life insurance? They do. 

Q. Are the news vendors included in that group, 
life insurance ? 

Mr. Jacobs: An objection, your Honor, to this 
whole line of questioning, whether they are treated 
as employees, in the life insurance plan, is incom- 
petent and irrelevant, the Government submits, 
whether they treat them as employees or not, 
whether they are covered under the group insur- 
ance plan or not. 

The Court: Why would it be? 

Mr. Jacohs: May it please the Court, obviously 
the publishers are not going to recognize them as 
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employees, cover them in a group insurance plan, 
if they had a contract that they were not employees. 

The Court: What is wrong with that? 

Mr. Jacobs: It is a self-serving statement. It 
does not prove anything. 

The Court: I mean, I ean contract any way I 
want to, may I not? [272] 

Mr. Jacobs: The question is whether they were 
covered in a group insurance plan of employees. 

The Court: Well, I must confess I don’t see why 
that would be immaterial. The Court should hear 
all the evidence to show what the actual status of 
the news vendors is, in order to determine whether 
or not the statute is applicable. 

Mr. Jacobs: Yes, your Honor. The ultimate 
question—I am not trying to exclude evidence from 
the Court—would be whether they are or are not 
insured under the group insurance plan of the pub- 
lishers, does not prove or disprove, or add to or dis- 
prove to that question. 

The Court: I will overrule the objection. 

Mr. Fink: Have you the question in mind? 

A. I think so, but I would appreciate hearing 
it again. 

(Question read by the Reporter.) 


A. They are not. 

Q. Does The San Francisco Examiner, so far 
as you know, pay Social Security taxes on these 
vendors? A. They do not, not that I know. 

Mr. Jacobs: Of course, if it please the Court, 
that is the issue before this Court. 
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The Cowt: Whether they should pay, ves. 

Mr. Jacobs: He cannot answer whether they 
should or not. 

The Court: This was a tax paid under protest, 
was it not? 

Mr. Fink: Yes, your Honor, paid under pro- 
test and a [273] claim for refund at the same time. 

Q. Does your San Francisco Examiner pay 
under the Federal Unemployment Tax Act, or under 
the State system on these vendors? 

A. They do not. 

Q. Does The San Francisco Examiner have a 
vacation plan for employees? A. They have. 

Q. Are vendors given a vacation with pay? 

Mr. Jacobs: May the record show an objection 
to this whole line of testimony, as to how the ven- 
dors are compared in treatment with other em- 
ployees. 

The Court: Well, you may note the objection. it 
is very difficult to rule on an objection to a line of 
examination. If you are objecting to this question, 
T will overrule it. 

A. Thev are not. 

Q. (By Mr. Fink): Do you furnish vendors 
with transportation ? A. We do not. 

Q. Do you furnish them with any money which 
might be called an expense account or something of 
that sort? A. We certainly do not. 

Q. Is the vendor free at all times to sell non- 
competitive articles? 

Mr. Jacobs: Objected to as calling for a con- 
clusion. 
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The Court: Yes, the contract provides that can 
be done, as I recall it. 

Q. (By Mz. Fink): Well, do the vendors in San 
Francisco sel] [274] non-competitive articles? 

Mr. Jacobs: An objection, on the ground of 
materiality, if your Honor please. Whether they 
do or not is immaterial, the Government submits. 

The Court: I will overrule the objection. 

A. They do. 

Q. (By Mr. Fink): Do the vendors in San 
Francisco, to your knowledge, engage in activities— 
JT will withdraw the question. 

Q. Do the vendors engage in employment after 
they have finished their contract obligation ? 

The Court: I don’t see the materiality of that. 

Mr, Fink: All right, your Honor, I will with- 
draw it. 

The Court: That would be true in any case. A 
man during a period that he is not bound to per- 
form under another agreement. can do something 
else. 

Mr. Fink: Tf your Honor please. I agree heartily, 
but may the record show that I am framing my 
question now on a State Government form. ‘The 
State Government thinks it important. I agree with 
the Court heartily. I don’t think it amounts to any- 
thing, but the Great State of California thinks it 
does. 

Q. Mr. Casaday, is the vendor required to at- 
tend any meetings by The Examiner? 

A. We do not have any meetings. 
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Q. Therefore he is not required to attend any. 

A. He is not required to attend any meetings. 

Mr. Jacobs: Which they do not have. 

Q. (By Mr. Fink): Do you exercise any con- 
trol, or have any way of exercising control over the 
manner of the sale of the newspapers? 

Mr. Jacobs: An objection, whether it is exer- 
cised. 

The Court: I think you have covered that faetu- 
ally, Mia Bink. 

Q. (By Mr. Fink): Do vou have anything to 
do with the matter of the vendors’ collectious frem 
his customers ? A. We have not. 

Q. Have you any knowledge in your depart- 
ment of any credit relationship the vendor may have 
with his customers ? 

A. We have no knowledge of any such arrange- 
ments. 

Q. Mr. Casaday, do you from time to time get 
from the public or other sources complaints against 
individual vendors? A. Oceasionally. 

Q. What do you mean by occasionally? How 
frequently? Just an approximation, how many 
would you have, say, in a period of a year? 

A. Three or four. 

Q. How are they handled when they come to 
vou? A. They are referred to the Union. 

Q. Did vou do anything about it, as regards the 
individual vendor? 

A. Our Mr. Campbell and Mr. Schaeffer disenss 
it with the business manager of the Union, and it is 
usually adjusted satisfactonly to everyone. [276] 


356 Hearst Publications, Inc. vs. 


(Testimony of J. D. Casaday.) 

Q. Do you discharge the vendor? 

A. We do not. 

Q. Mr. Casaday, do you know of your own 
knowledge whether the vendors employ, themselves, 
employ substitutes ? 

Mr. Jacobs: An objection, on the ground of 
materiality and relevancy. The same question was 
asked the previous witness and ruled on. Whether 
they engage other employees, or not, is immaterial 
and irrelevant. Your Honor also ruled on the same 
question asked a previous witness. 

The Court: I cannot say that I recall that. 

Mr. Jacobs: The same question was asked of 
Mr. Parrish, if I reeall correctly, and the same ob- 
jection made, and the objection was sustained. I 
cannot refer to it at a moment’s notice, but the same 
question was asked. 

The Court: I don’t see that it has any impor- 
tance one way or the other. So far as this witness, 
I suppose it can be safely said that The Examiner 
or The Chronicle don’t care particularly who sells 
papers, as long as they are sold. 

Mr. Fink: If your Honor please, the question 
is directed to another point. The point involved 
is this: we wish to show that the vendor indepen- 
dently of anything the publisher knows, employes 
upon his own basis, makes his own arrangement, 
and from time to time employs other people. Now, 
we don’t know anything about that. 

The Court: Is there anything in the contract 
that prohibits that? [277] 


United States of America 357 


(Testimony of J. D. Casaday.) 

Mr. Fink: No, Your Honor, not a thing in the 
contract that prohibits that. 

The Court: Is that right? 

Mr. Jacobs: There is not anything in the con- 
tract that authorizes it. 

The Court: The contract is silent. Is that right? 

Mr. Jacobs: May it please the Court, I would 
not go so far as to say it is silent. This individual 
is engaged to sell the papers. Your Honor has the 
form of contract, John Jones engaged to sell papers 
under the terms of the Union contract, not to set up 
in business. 

The Court: Well, if the contract does not pro- 
hibit it, I think I will allow the question. 

Mr. Jacobs: If it please the Court, we want the 
record clear on that. We say the contract does 
prohibit it, in that the contract is for the vendor 
to sell the newspapers, the vendor individually. 

The Court: Well, under your opponent’s con- 
struction, he could still be an independent contractor 
and sell those papers. If he were an independent 
contractor, then there would be hberty of action to 
have someone else do part of his work, according 
to their contention. J think the evidence should 
go in for what it is worth. Didn’t Mr. Parrish 
testify to that? 

Ma fink: No, your Honor. This particular 
evidence has [278] gone in. 

The Court: I will let it go m. Let the witness 
testify. 

A. May I have the question? 
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The Court: He wants to know if you know of 
your own knowledge that the news vendors have 
other men help them out selling papers. 

A. Yes, to my knowledge, it used to be the prac- 
{ice for the vendors to have someone relieve them 
while they went to eat, or for other reasons that 
they might want to leave their sales locations tem- 
porarily. 

Q. (By Mr. Fink): And they do from time to 
time leave their sales locations and put somebody 
else on the location ? A. That is correct. 

Q@. And do you have any report in vour office as 
to that activity? 

A. We are not interested in it. 

The Court: You get no report. 

A. We get no report. 

Q. (By Mr. Fink): Do you know who the sub- 
stitute is who may be engaged by the individual 
vendor? A. We do not. 

Q. Mi. Casaday, I hand you a mimeographed 
form, two mimeographed forms, one labaled at the 
upper left-hand corner ‘‘A. M.’’ and then ‘“‘P. M.”’ 
Ave those forms used by The San Francisco Exam- 
Incr? A. They are. 

@. My. Casaday, we are interested, if you please, 
what is the distinetion between the forms, the one 
laheled ‘‘A. M.’? and the one labeled ““Paayi @ 

A. I did not get the question. [279] 

Q. Why is one form labeled ‘‘A.M.’’? and one 
forma Wied “IPsNig 2 

‘. Because on our paper there is a distinction 
hetaveen the night side and the morning side for 
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selling papers. The P.M. means sales that are the 
first edition up to around midnight. Cn the night 
side. The morning, A.M., is the sale of the final 
edition. 

Mr. Fink: I seem to be having some troui.le 
with these forms. 

The Court: Before you get this straightened 
out, probably it is an appropriate time for the 
morning recess. 

Mr. Fink: Thank you, vour Honor. I am glad 
of the opportunity. ‘ 


(Recess. ) 


Q@. (By Mr. Fink): Mr. Casaday, to the two 
sheets which I handed you just hefore the recess, 
Y have added a number of other sheets. What are 
those forms, please? 

A. These are forms we used at one time to 
keep a tally of the sales records on the various 
locations in San Francisco. 

Q. And that form is made up in vour cffice? 

ee Vitis. 

QM. And what is the foundation in which the 
matter is transposed on io this form? Where do 
vou get the information that goes on this form? 

A. We required at times for the wholesalers 
to give us that information. 

Mr. Fink: If vour Honor please, I ask that 
this group of forms be introduced in evidence and 
be given an exhibit [280] number. 
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Mr. Jacobs: No objection. 


(The documents referred to were received 
in evidence as Plaintiff’s Exhibit No. 53.) 


Q. (By Mr. Fink): Now, Mr. Casaday, on 
this group of forms Exhibit No. 53 I note in the 
left-hand corner, or on the left-hand side of the 
page, there are designations by streets. What are 
those designations ? 

A. Those are designations of sales locations or 
corner where we sell The Examiner. 

Q. Yes. And is that the method that you used 
in keeping track of the sales on the streets by the 
vendors? 

A. Well, not necessarily. We use this in keep- 
ing track of our own records. We do not have a 
lot of the names of news vendors. 

Mr. Jacobs: If vour Honor please, the witness 
is going into a lot of things not responsive to the 
question, and I move that it be stricken. He was 
asked if that was the method by which they kept 
records. The answer obviously is no. 

The Court: What is this sheet? 

Q. (By Mr. Fink): Well, let’s respond to the 
Court’s question. What is the sheet, those sheets? 

A. These sheets are a chart and listed on these 
sheets are the sales locations or corners in San 
Francisco, for the [281] purpose of telling us how 
many papers we sell at each location. 

The Court: You keep a record on the sheet of 
how many vou sell at each location? 
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A. At times, not always. Whenever we want 
the information we keep it. Be 

OD CBy Mr. Fink): And, Mr, @isaday, “that 
form is written upon the basis of corners, rather 
than names of vendors? A. That is correct. 
Are any reports made to vou by the vendors? 
TI tost that question. 

Are any reports made to you by the vendors? 
No reports by the vendors. 

Does the vendor report in person to the 
circulation department of The Examiner? 

A. They do not. Your Honor, may I qualify 
that? 

The Court: The witness wants to qualify the 
answer. 

Q. (By Mr. Fink): Go ahead. 

A. Im several instances there are news vendors 
that come to the alley to get their papers if they 
are situated right on the adjoining corner. 

Q. But that is done by them for their own con- 


OPore 


venience ? A. That is right. 
Q. You would deliver the papers by your ordi- 
nary distribution system ? A. We would. 


Q. Mr. Casaday, in answer to a question of mine 
as regards [282] the 1938-1939 negotiations, I think 
you said that the question of the relationship did 
not arise. Do vou reeall how that negotiation 
started ? 

A. Well, I do not reeall that that partiewlar 
negotiation was any different than any other nego- 
tiation. The usual procedire is for the TInion to 
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submit us a proposal, and we, in turn, send them 
a counter-proposal, our counter-proposal in effect 
always has been the previous contract. 

Q. And, in 1938 did you see any opening pro- 
posal of the Union? A. I did not. 

Mr. Fink: You may cross-examine. 


Cross-Examination 
By Mr. Jacobs: 


Q. Mr. Casaday, you stated ‘that of your own 
knowledge you know that the vendors dispose of 
newspapers other than by selling them or return- 
ing them to the publisher. What is your source 
of information ? 

A. The source of the information I have in 
regard to the reply I gave to that question is re- 
ports that I get from my assistants. 

Q. Then you don’t know of your own knowledge, 
do you, Mr. Casaday? 

A. Only to the extent of how far I rely on my 
operations. 

Q. You have never seen a news vendor dispose 
of papers, have you, other than by selling or re- 
turnmg them? A. Personally? [283] 

Q. Yes. A. No, I have not. 

Q. You also stated. Mr. Casaday, that vou know 
of your own knowledge that news vendors engage 
other persens to act as substitutes for them. What 
is the souree of that information ? 

2. At times T have personally wandered around 
the streets of San Francisco, and I do know, I 
have known certain news vendors and their loca- 
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tions, and even the nights they were supposed to 
be selling papers, and in passing these locations 
IT have seen strangers selling the papers. 

@. How do you know, Mr. Casaday, whether 
the individuals you saw on the corners were not 
people who were engaged through the normal pro- 
cedure, through the Union, for that night? 

A. Because I have discussed it with the vendors. 

Q. Then occasionally the news vendor has con- 
tacted somebody in the circulation department 
other than the wholesalers. 

A. Not necessarily. 

Q. I did not say whether it was necessary or 
not. Occasionally he does have those contacts with 
the head of the circulation department. 

A. No. 

Q. When you say vou talked with news vendors 
on the corners 

A. Well, but that is not a business contact. 

@. What were vou discussing, social life? 

A. Yes. 

Mr. Fink: JI object to that as frivolous, and 
argumentative. 


Mr. Jacobs: No, I mean the question seriously. 
He said it was not a business contact. [284] 

The Court: Well, vou are contending that this 
whole arrangement was a business contact? 

Mr. Jacobs: No, but the witness stated en direct 
examination there was no contact other than with 
wholesalers, by the vendors. This witness now 
says he, himself, made contact. 
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The Court: I think that is not much of a point, 
Counsel. The witness was merely responding to 
your inquiry as to how he happened to know that. 
He said he went around. It does not sound to me 
unreasonable that he would go around and talk 
to some of the news vendors and talk with some 
of the news vendors. 

Mr. Jacobs: On the contrary, it would be very 
reasonable. I quite agree with your Honor. But 
it is quite unreasonable to say that nobody con- 
tacted the vendors other than the wholesalers. 

Mr. Fink: Well, that is the fact. 

The Court: I don’t see what the question of 
contact has to do with it. Any business relation- 
ship, whether independent contractor, employment, 
anything else, bears a contact between the parties. 
That is not any point at issue. It is, What is the 
status ? 

Mr. Jacobs: May it please the Court, I did not 
raise this particular issue. Mr. Fink asked this 
witness; he made a point of it, whether anybody 
in the circulation department [285] contacted them. 

The Court: Go ahead and answer the question. 
[s there still a question unanswered ? 

Mr. Jacobs: I will withdraw the question. 

Q. Mr. Casaday, is it a fair statement to say 
that the function of circulation manager of vour 
paper, your job, is to sell or to have as many San 
Francisco Examiners sold as possible? 

‘A. Well, that usually is the function of a eir- 
culation manager. 
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Q. Yes, that is quite obvious. That is your re- 
sponsibility, is that right? 

A. That is my responsibility. pee 

Q. Now, who are your immediate See OMLLeS 
in the circulation department? 

A. You want me to name them all? 

Q. Not necessarily by name, but by position. 
You have an assistant circulation manager? 

A. Yes, we have an assistant circulation man- 
ager, a night circulation manager, a home delivery 
circulation manager, a news stand circulation man- 
ager, a suburban circulation manager, a country 
circulation manager, and an east-bay circulation 
manager. 

Q. Do you have a street circulation manager? 

A. No, we do not. 

Q. Who in your circulation department is re- 
sponsible for the delivery of papers to the vendors ? 

A. The wholesalers. 

@. And who are those responsible to? 

A. J have already answered that question. Do 
you want me to answer it again? [286] 

Q. You gave their names. JT don’t believe you 
gave their position or functions. 

A. On the night side, the night ciremlation man- 
ager; on the morning side, it is the city cireulation 
manager. 

Q. The wholesalers are responsible directly to 
the night circulation manager and the day cireula- 
tion manager? 

A. And the citv circulation manager. 
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Q. With no intermediate superiors, is that right? 

A. Several supervisers. 

Q. What is the funetion of those supervisers? 

A. They cheek out the papers to the wholesalers. 

Q. Do they supervise the work of the whole- 
salers? 

A. Not neeessarily. It is more of a cheek-in 
and check-out job. 

Q. How many supervisers are employed on the 
day side and the night side? 

A. Would you mind qualifying that question to 
whether it refers to news vendors or the whole 
‘operation ? 

Q. I mean, to the news vendors. 

A. We have one on the night side and one on 
the morning side. 

Q. Now, is the superviser’s duty confined solely 
to the premises of the San Francisco Examiner? 

A. Jn our ease they are. 

Q. He never goes outside the premises? 

A. When you say ‘‘never,’’ Mr. Jacobs, that 
would confine all of his work to the particular issue 
on hand, and that is not true. [287] 

Q. I want to know what oecasion there is for 
him to go outside, if there is an oecasion. 

A. Well, he might take a bundle over to the 
Greyhound Bus Station, when a bundle has been 
missed;.he might go on an errand for me. 

. Now, Mr. Casaday, the distribution of the 
street vendors’ newspapers, to the street vendors, 
is divided into districts, is it not? 

A. That is correct. 
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Q. In the years 1937 to 1940, how many dis- 
tricts did you have? 

A. I eould not recall exactly. 

Q. Can you recall approximately ? 

A. The operation changes completely. 

Q. Would you say more than 50, or more than 
152 A. Between 1937 and 1940? 

Q. Yes. 

A. Oh, I would say about somewhere between 10 
and 20 at that time. 

Q. Between 10 and 20 districts. And to each 
one of these is assigned a wholesaler. Is_ that 
correct ? A. That is correct. 

Q. Is there one wholesaler to each district on 
the day side, and one on the night side? 

A. At times they overlap. 

Q. But, normally, there is one wholesaler for 
each district on the day side, and one wholesaler 
for each district on the night side? 

A. Normally. 

Q. Mr. Casaday, occasionally during the years 
1937 to 1940 The San Francisco Examiner em- 
ployed new wholesalers. Is that [288] true ? 

A. 1987 to 19402 

Q. Yes. 

A. Yes, occasionally we have employed new 
wholesalers ever since I have been there. 

Q. Now, who instructs the new wholesaler upon 
his duties? 

A. Well, the wholesalers are furnished by a 
drivers’ union and they are supposed to he experi- 
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enced and competent men, and they possibly get 
little instruction. The only instructions that are 
necessary to the operations we have, as I have 
mentioned a little while ago, are in regard to the 
relationship of the news vendors, the time of check- 
ing in and out, things of that kind. 

Q. I ask you again, who instructs the whole- 
saler? A. Their immediate superior. 

Q. The superviser, is that correct? 

A. No, the supervisers do not. 

Q. You mean the night circulation manager? 

A. The mght cirenlation manager on the night 
side, and the city circulation manager on the morn- 
ing side. 

@. The first time the wholesaler makes his de- 
livery, the new wholesaler, is it not customary for 
an employee familiar with the district to take him 
around or drive around the district with him? 

A. Not always. As I told you before, Mr. 
Jacobs, they are supposed to be competent and 
know the city, and they work from a route list. 

Q. Have they always been competent? [289] 

Mr. Fink: Oh, I object to that as incompetent 
and irrelevant. 

The Court: Is there any importance to this? 

Mr. Jacobs: I am trying to go into the relation- 
ship of the supervisors to the vendors and bring ont 
that they must receive some instructions. The wit- 
ness has evaded it so far. 

Mr. Fink: TI object to that statement, and it is 
not true. 
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The Court: Well, I will ask you a question: 

Q. What instructions do you ordinarily’ give to 
a man, a new man, who comes on as 2 wholesaler? 
What procedure does he go through ? 

A. Well, your Honor, may I say that the instruc- 
tion would be according to how we felt, or the night 
circulation manager or the morning circulation 
manager felt as to his competency. 

Q. If a man came along that the circulation 
manager knew had been doing that work before, he 
would not spend much time? 

A. No instructions; give him a route list. 

Q. Suppose the applicant was a newcomer, 
would there be anything particular the circulation 
manager would tell him? 

A. In assigning a district to him he would give 
him the route list, ask if he was familiar with the 
district, if he could find his way around. He would 
explain the relationship with the news vendors, 
the method of collecting for the papers, how he had 
to turn in those collections, and any essential infor- 
mation necessary to the operation of a wholesaler. 

Mr. Jacobs: Mark this for identification, please. 


(The document referred to was marked De- 
fendant’s Exhibit O for Identification.) 


Mr. Jacobs: I show you Defendant’s Exhibit O 
for identification, and ask you if you have seen this 
document or one similar to it. That, I appreeiate, is 
a photostat of an origimal. 

A, Ihave never seen this personally. 
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Mr. Fink: Pardon me, may I have the courtesy 
of seeing it, please? 

Q. (By Mr. Jacobs): Mr. Casaday 

Mr. Fink: Just a moment, please. I would like 
to look at this document. 

Mr. Jacobs: I have not asked a question on it, 
and I have not offered it in evidence. 

Mr. Fink: You have had it marked for identifi- 
eation. 

Mr. Jacobs: Is that any reason to interrupt the 
testimony, your Honor? 

The Court: Well, let’s not get all mad at one 
ancther about a little thing like that. 

.Q. (By Mr. Jacobs): Mr. Casaday, do the 
wholesalers receive instructions as to the obligations 
of the vendor under his contract ? 

A. Tamsorry, I did not hear that, Mr. Jacobs. 

Q. Do the wholesalers receive instructions as to 
the obligations [291] under the contract between the 
Publishers and the News Vendors Union ? 

A. The contract has been explained to the whole- 
salers. 


Q. You explain to the wholesalers the sales 
period, when the vendors are expected to be on the 
corners. Is that correct ? 

A. The wholesaler knows what time they are 
supposed to be there. 

Q. How does he know that? 

A. Beeause it has been a practice that has been 
built up for a period of years. 
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Q. And occasionally, when you get a new whole- 
saler, he has to be told, does he not? | 

A. He is told when vendors are i a a be 
there on the entire district. mE meni es 

Q. Also he is told what to do in ease a: ‘vendor is 
drunk on a corner, is he not. 

A. Of course. 

Q. Also he is told—what are his instructions in 
that regard ? A. I beg pardon? : 

Q. What are his instructions in a case where he 
finds a vendor drunk on the corner? 

A. His instructions are either to call in on the 
telephone verbally and make a report of it, or file 
a memorandum when he leaves his shift. 

Q. Have you ever known, in the years 1937 to 
1940, where a wholesaler checked out a news vendor 
before the end of the sales period because he was 
drunk ? | 

A. Not to my personal knowledge. 

Q. You have never heard of any vendor being 
checked in before [292] the end of the sales period 
because he was drunk ? A. Not personally. 

Q. Have you heard it through reports of vour 
subordinates ? 7 

weve if I had heard that, Mi Uagops, I 
would have heard it personally. 

@. Have you given instructions to wholesalers 
what to do in case a vendor fails to stay on the cer- 
ner during the sales period ? 

A. That is a matter of complaint for the Union. 
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Q. What are the instructions? 

A. Explain that question, Mr. Jacobs. 

Q. I ask you what instructions are given the 
wholesalers with respect to vendors who they find 
do not stay on the corners? 

‘A. They make a report to the night circulation 
manager, or one of the circulation managers, and 
they take it up with the business agent of the Union. 

Q. You spoke of a written memorandum made 
by the wholesalers. Was there ever a written form 
employed for the use of the wholesaler with respect 
to complaints about how vendors acted upon a 
corner ? 

A. There could have been without my knowing 
it. I don’t see every form in the entire operation, 
Mr. Jacobs. 

Q. In other words, every time a wholesaler is 
instructed to observe whether a vendor performs the 
obligations under the contract and to report it to 
the night side manager, or the City day side mana- 
ger, is that right? [293] 

Mr. Fink: I object to that as being unintelli- 
gible, at least to me. 

Mr. Jacobs: ! will reframe the question. 

Q. In general the wholesalers are instructed to 
observe whether the news vendors perform their 
obligations under the contract and to report it to 
the night circulation manager or the dav cireulation 
manager. Is that correct? 

A. No, that is not correct, Mr. Jacobs. They 
certainly are not instructed, and do not report 
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every minor violation of a news vendor in regard 
to their individual contracts. 

Q. What do they do? Do you forbid them to 
discuss violations with the vendors? 

A. We do not forbid them to talk at any time. 

Q. Don’t you know, as a matter of fact, Mr. 
Casaday, that they do talk to the vendors, give 
warnings to the vendors, because of violations of 
the contract? 

A. No, I do not know that, Mr. Jacobs. I do 
know they offer suggestions to the vendors at 
times. 

Q. And what is the nature of those suggestions? 

A. Well, Mr. Jacobs, that certainly be individual 
cases. [ could not answer that question. 

Q. Do they suggest to the vendors that they 
better perform the contract, about particular vio- 
lations ? A. They do not. 

Q. What do you mean? 

A. I mean if there was any way of assisting 
a news vendor, to help him increase his profits, 
and the wholesaler knew of something of that kind, 
I am sure he would make a suggestion to the news 


vendor. 

Q. Can vou give an example of such a sugges- 
tion ? A. Not offhand. 

Q@. You don’t know of any suggestions at all 
that have been made. wm Oh 


The Court: What is the materiality of this line 
of examination? i would hke to know where we are 
going in order to follow the testimony. 


374. Hearst Publications, Ine. vs. 


(Testimony of J. D. Casaday.) 

Mr. Jacobs: Those suggestions, as Mr. Casaday 
puts it, are nothing more nor less than instructions. 
I want to show the scope and the amount of sug- 
gestions given to the vendors by the wholesalers. 

he Court: Well, does that enter into the sug- 
gestion as to whether or not they are employees? 

Mr. Jacobs: Mr. Fink seems to think they have 
no contract with them. Mr. Fink thinks it is ma- 
tenia. 

The Court: But if it is true that they were 
independent contractors, they could have a relation- 
ship with them all the time, could they not? 

Mr. Jacobs: Yes, your Honor, but may have the 
relationship of employees, and the nature of the 
advice and suggestions and orders given to em- 
ployees and to independent contractors is different. 

The Court: Well, if I have an mdependent con- 
tractor [295] dealing with me, I have a right to 
terminate that relationship. and I would have a 
right to say to vou, ‘‘if you don’t do it the way 
IT suggest to vou, I am going to terminate the rela- 
tionship.”* That would not make an independent 
contractor an employee, would it? 

Mr. Jacobs: No, vour Honor, but if suggestions 
are continually given and threats of termination, 
IT think that is tantamount to employment. If the 
wholesaler, say, suggested ‘‘Do thus and so,’’ and 
the vendor is not amenable to those suggestions, 
they can terminate the relationship. T think that is 
equivalent to a right to order and fire. 
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The Court: Would that make an employment 
contract if, in fact, it was an independent con- 
tractor? If there was a right to discontinue the 
relationship? I am trying to follow this line of 
examination. I am making this inquiry, “Tf there 
is an independent contractor relationship between 
you and me, which I can discontinue if [ want to, 
the mere fact that I insist upon your following some 
suggestions, or I call your attention to some ineffi- 
cient manner of your operation, would the fact 
that I did that convert your relationship into 
employment ?”’ 

Mr. Jacobs: No, your Honor, but the premise 
to your question still is whether an independent 
contract relationship exists. That is what the plain- 
tiffs have to prove. And to prove this, they sav that 
the suggestions are nothing more [296] than sue- 
gestions. I think the Court may well interpret that 
the suggestions are orders, ordinarily given hy an 
employer to an employee. That is the purpose of 
the question. 

The Court: Well, I think the issue is pretty 
narrow in this ease. [ think we have taken an awful 
Jot of time on insignificant matters. After all, we 
are informed by the text book writers that this is 
a free country; a man can make any kind of eou- 
tract he wants to; it is not for the security admin- 
istration to tell anybody what kind of a contract 
he should make. The only question 1s whether or 
not he simply makes a contract and in fact they 
are doing something else than thev agreed to, either 
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for the purpose or having the effect of converting 
it into a different relationship, or a different status. 
So, | don’t quite see. If there is, in fact, an inde- 
pendent contractor relationship, then the fact that 
there is conduct and suggestion, or even ultimatums 
from one party to another, would not change the 
relationship. 

Mr. Jacobs: That is quite correct, your Honor, 
if the relationship exists, but that is the question 
before the Court. 

The Court: I realize that. 

Mr. Jacobs: And particularly if this Court is 
to determine from the evidence how the people 
behaved in their day to day working conditions as 
indicative of the relationship, we think suggestions 
and orders given to the vendors is quite definitely 
pertinent or material. Your Honor will examine all 
the evidence and see how thev behaved with each 
other. It is obvions that persons in the relationship 
of independent contractors do not deport themselves 
in the same manner as emplovees or employers. 

The Court: They don’t. 

Mr. Jacobs: Now, I mean, the employer says, 
“You do thus and sgo.’’? With independent con- 
tractors, he cannot do that. Now, what Mr. Casaday 
ealls ‘“‘suggestions,’’ that is an euphemistic term 
tantamount to nothing but an order, particularly 
when it spells out the rights of parties to other 
conditions in the contract. 

The Court: You are getting closer to what I am 
getting at. Assuming it is an order, what has that 
got to do with it? 
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Mr. Jacobs: It is one of the indications of an 
employment relationship. 

The Court: Well, again you come back to the 
question I asked a minute ago. If you are an inde- 
pendent contractor, and building a building for me, 
and I have a right wnder our contract to discontinue 
vour aetivities, and I tell you, ‘You put that beam 
up that way or I am going to get somebodv else to 
do it,’’ that would not make von my employee, 
would it? 

Mr. Jacobs: No, your Honor, if I was in fact 
an independent contractor before. 

Tiem@ourt: Dut, the fact that I give you an 
order does not transform the independent contrac- 
tor relationship into an [298] employee contact, 
merely beeanse I do tell you to do something and 
as a penalty, I say I will take the eontract aweyv 
from you. 

Mr. Jacobs: Normally an employer gives orders 
and instructions to an employee, depending won 
the position. 

The Court: I fully appreciate that. If von are 
under my direction, you have to work exactly the 
wav I tell you to do it, and I eontrol vou at all 
stages of the work. That apphes in the eases of 
an employer and employee relationship. But, that 
is a little different from the case of if, in facet, you 
were building a building for me as an independent 
contractor, I have the right to discontinue your 
activities at any time. The faet that I give vou 
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orders, or even directions, still that would not make 
an employer and employee relationship. 

Mr. Jacobs: If it please the Court, this line of 
questioning as to whether instructions and orders 
was given, was opened by plaintiffs’ counsel, not by 
me, They felt the matter was material to show that 
10 orders were given. Your Honor accepted that. 

The Court: Well, evidence of what they actually 
did is pertinent. Well, I am just trying to narrow 
the issue to see exactly what I have to decide. That 
is what prompted my question. 

Mr. Jacobs: I also want the Court to under- 
stand the Government’s position. Regardless of 
whether any instructions [299] or orders were 
given, under the terms of the Union agreement, 
the obligations of the vendor are such that an em- 
ployment relationship must be construed as a mat- 
ter of law. 

The Court: Isn’t this the situation in this case: 
I imagine most of the evidence is going to be ewnu- 
lative. Isn’t this question a mixed one of fact and 
law that is going to present itself? The newspaper 
publishers have a right, of course, to make an in- 
dependent contract if they want to. It is no business 
of the security administration if they want to. You 
cannot say, ‘‘We want to collect some taxes, so you 
have to make an employee contract.’’ There is no 
question about that. 

Mr. Jacobs: That is right. 

The Cont: Now, they start out obvicesiguene 
tempting to create an independent contractor rela- 
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tionship. Now, isn’t the only question involved in 
this case, whether they sueceeded in that or whether 
the course of conduct in some way indicates that 
has, in fact, become an employer-employee status? 

Mr. Jacobs: I don’t quite agree with everything 
your Honor said. 

The Court: Is there some question of fact still 
involved in the first consideration mentioned, 
namely, that they did not start out to do that? That 
maybe it was fraudulent, or a conspiracy? [300] 

Mr. Jacobs: No, your Lonor. if you were to 
go to the motive, the motive in Clause 1 of the 
original agreement where it stated the relationship 
was not that of employer and emplovee, and vou 
compare that with the other obligations of the 
vendor, it was the motive of the publishers to get 
from the vendors all the obligations that they would 
get with an employment relationship and at the 
same time avoid responsibility that goes with being 
an employer. That to me is evident. No employer 
wants to bear the responsibility of an emplovey, 
whether it be for taxes or what. 

The Court: Was there anything wrong about 
doing that? If I want to make a contract with vou 
and I don’t want to be an employer, I want to 
avoid the responsibility, there is nothing in the 
law to prevent me. 

Mr. Jacobs: But, you cannot have your cake 
and eat it too, to apply a homely phrase. We are 
getting mto argument. 

The Court: I appreciate that, but I just wanted 
LO see, 
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Mr. Jacobs: If I say to MreJohn Doe You 
will work where I tell you, when I tell you to work, 
under the conditions I tell you to work,” regardless 
of what I say to him, let’s assume it is ditch dig- 
ging, ‘‘regardless of how I tell yon to use your 
shovel, you are an employee.’”’ 
can say that can change that relationship, whether 


There is nothing [ 


it is in writing or otherwise. I think there is noth- 
ing more eloquent, nothing more moving than the 
testimony of the plaintiff’s [801] witness Mr. Par- 
vish who says there is only one manner to sell 
newspapers. What does it mean when he says ‘‘T 
don’t instruct you how to sell the newspapers.’ 
It does not mean a thing. No instructions are 
necessary, Ma. Parrish said so. Now every other 
aspect of employment relationship exists here. If 
it was not for that phrase, we submit at the outside 
there would not be any question to that, that the 
relationship was that of emloyer and employee, and 
these parties by contract cannot state, ‘‘Why, re- 
gardless of what we are, we want to be considered, 
so far as third parties are concerned, independent 
contractors.’? The newspapers did bind each other 
as to the relationship, but they cannot bind the 
Government and say, ‘‘Because we say we are in- 
dependent contractors, it must be so.’? I want to 
make myself clear on that. 

The Court: I have been kind of egging you on 
so you would state your position, because it helps 
me rule on the evidence. 
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Mr, Jacobs: That is the reason, I submit to the 
Court, why we said this case corld be decided on 
the motion, so far as the defendant is concerned. 
Plaintiffs wanted to put on evidence to show there 
was no control, that no instructions were given. I 
think with the showing at the time the witness said 
that no imstructions were necessary, every other 
aspect of the relationship is spelled out in the con- 
tract, what they did with the product, where they 
work, when they work, that [802] is in the contract. 
The only thing, Mr. Fink belabored us that they 
have no right to exercise control, they cannot exer- 
cise control. This witness testified that they ean 
work around the corner. I submit, your Honor, that 
if I, as a news man with the ability to work a 50 
square foot area, it does not give me such discretion 
as makes me an independent contractor. There is 
not a single thing in the contract that makes them 
independent contractors. 

The Court: Of course you can argue this later. 
I suppose the Court brought this on itself. 

Mr. Linn: I suppose the critical language cf 
Judge Cardoza in the New York case of Gitielmi vs. 
Netherlands Dairy ©o., which was the case of a 
dairy route driver, who was quoted by the Con- 
necticut Supreme Court in the ease of Jack-and- 
Jill vs. Tone, probably sums it up: 


“The salesman has no diseretion as to the 
manner of performance, or none that is sub- 
stantial. He travels a prescribed route from 
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which he may not deviate. If he fails to work 
it diiigently, he knows that there will be an 
end of his employment as surely as if he were 
working for a stated wage. On the one side 
there is an intimacy of control and on the other 
a fulness of submission that imports the pres- 
ence of a ‘sovereign,’ as the master, we are 
reminded, was sometimes called in the old [303] 
books.—The contract is adroitly framed to sug- 
gest a different relation, but the difference is 
a semblance only, or so the triers of the facts 
might find.’’ 


The Court: In that case did the drivers have 
their own vehicles? 

Mr. Linn: In the Jack-and-Jill case they had 
their own I think. 

The Court: The Court said it was an employee? 

Mr. Linn: Yes. 

The Court: With their own wagon? 

Mr. Linn: I think so. I am not positive on that. 
The Jack-and-Jill case is a recent case. The Judge 
Cordoza case is a very old case, when he was sitting 
on the Court of Appeals of New York. In other 
words, every clement of control that conld be used 
is spelled in the contract, except whether a man 
should use a bass voice or a tenor voice and nature 
took care of that. 

Ir. Jacobs: Before the recess, may I put two 
things before the Court. and before I resume eross- 
examination, because if your Honor is of the opin- 
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ion that you indicate, that the Government has a 
burden, if the Government has a burden, I think 
it should have a great latitude. 

The Court: You can have all the latitude you 
want. What prompted my question was to see the 
materiality of that line of examination. [304] 

Mr. Jacobs: Secondly, I want Your Honor, at 
this time to put in a brief of the Government and 
point out numerous cases in which there have been 
contracts between alleged independent contractors, 
in which they called themselves everything other 
than employer and employee, they called each 
other partners, lessors and lessees, and the court did 
not feel compelled by what they called themselves. 

The Court: That was not what prompted my 
inquiry. I appreciate that it is not a question of 
what they call themselves; it is what relationship 
did they intend there, and having followed the action 
they decided, did they actually create it? That is 
the real question, isn’t it? 

Mr. Jacobs: It is, Your Honor. 

The Court: Well, you are going to have an op- 
portunity to present evidence in the matter. 

Mr. Jacobs: Let me make that clear, Your 
Honor. It is very doubtful; we are depending al- 
most entirely on the evidence elicited from this 
witness. 

The Court: That is what I said at the beginning 
of this trial, I could not see that there could be 
much dispute as to the actual facts. As to how 
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this transaction was conducted, and I am sure it 
would become a matter of law. So far I cannot see 
there is very much that is subject to dispute. 

My. Jacobs: I don’t think so either. 

The Court: We will recess until 2:00 o’elock. 


(Adjourned to 2:00 p.m. this date.) [305] 


Afternoon Session 
Tuesday, April 2, 1946, 2 P.M. 


Mr. Fink: If your Honor please, may I have the 
Court’s permission to eall a witness out of order, 
a purely formal witness to identify those photo- 
graphs? That is the sole purpose. 

The Court: Any objection? 

Mr. Jaeobs: No question but those photographs 
are genuine photographs. The record shows that. 
If he wants to call him 

Mr. Fink: I merely want to identify the corners 
that they were taken on. I have the witness here 
who will do that. 

The Court: All right; put him on. 

Mr. Fink: Mr. Snaer, will you take the stand, 
please? 


SEYMOUR SNAER 
called on behalf of the plaintiffs; sworn. 


The Clerk: State your name to the court. 
A. Seymour Snaer. 
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Direct Examination 
By Mr. Fink: 

Q. Mr. Snaer, what is your occupation ? 

A. Photographer. 

Q. For whom? 

A. The San Francisco Examiner. 

Q@. Mr. Snaer, I hand you Plaintiffs’ Exhibits 
No. 48-A to 48-H and ask you to examine them. I 
think they are numbered or lettered from the bot- 
tom up, Mr. Snaer. Did you take those [306] 
photographs ? A. Yes, sir. 

Q. Now, will you take them from the bottom 
up—I think it is 48-A; is that 48-A? 

A. That is right. 

Q. Now, will you identify the corner upon each 
one of these photographs were taken, please? They 
are all in the City of San Francisco, are they ? 

A. Yes, sir, this photograph 

Q. When you say ‘‘this,’’ that doesn’t mean 
anything. 

A. 48-A was taken on the corner of Walnut— 
or, rather, I am trying to think. Chestnut and— 
Tam trying to refresh my mind on that corner down 
there. 

Q. Have yon got a memorandum ? 

A. It is in the Marina. | neglected to bring it 
with me. I didn’t know | was going to be ealled 
today on this. Maybe if I could just go on to some 
others and then come hack to this 
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Q. Go ahead; identify them any way you wish. 

A. This photograph was taken on the corner of 
Montgomery and Pine. This is No. 48-B. 

48-C was taken on the corner of Grant Avenue 
and Market Street. 48-C. 

48-D was taken on the corner of Grant Avenue 
and Sutter—well, rather, Grant Avenue and Geary. 

Photograph 48-H was taken at the Terminal— 
San Francisco East Bay Terminal. 

48-F was taken on the corner of Ellis and Powell. 

And 48-G was taken on the corner of Third and 
Market. [307] 

And 48-H was taken on the corner of Van Ness 
and Market. Right at the corner of Van Ness and 
Market. 

And 48-A was taken on the corner of—in the 
Marina District; the street has shpped my mind. 

Q. Is it Chestnut and Powell? 

A. No, not Powell. Chestnut and 

Q. Fillmore? Chestnut and Fillmore? 

A. No, it is about three blocks up from—Oh, 
Fillmore? 

Mr. Jacobs: If will stipulate wherever it is 

A. Yes, I think it is. 

The Court: It is taken in the Marina District? 

A. Yes, that siren 

Q. (By Mr. Fink): On@lestnut Stream 

As Yes, that’smaaite 

Mir. Fink: That is all. 
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Cross-Examination 


Q. (By Mr. Jacobs): Which of those photo- 
graphs are taken in what could be called the main 
business section of San Francisco? 

A. Well, I would say that most of them—most of 
them were taken in the main business section of 
San Francisco. 

Q. Just for the reecord—everybody may know 
where these locations are—which of these photo- 
graphs was taken outside of the main business dis- 
trict—which of these locations? 

A. I think just one there, that one that I said 
I had trouble in finding the name—this one here, I 
would say, would be [808] the only one that would 
be out of the main district, that one there (indi- 
eating). All the others are in the business district. 

Q. That is Plaintiff’s Exhibit No. 48-A? 

A. That is right. The others, they are all dis- 
tributed around the area of business. 

Q. Do I understand you correctly, all but 48-A 
are in the main business district of San Francisco ? 

A. That is what you would consider the main 
business district. I don’t know how you could 
define it, but as far as my definition goes, they were 
all taken in the—— 

Mr. Jacobs: No further questions. 

Mr. Fink: No futher questions. 


(Witness excused.) 
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Mr. Fink: Mr. Cassaday. 


J. D. CASADAY 


called for the plaintiffs, resumed the witness stand 
and testified further as follows: 


Cross-Examination 
(Continued ) 
By Mr. Jacobs: 

Q. Mr. Casaday, before you get on the stand, 
will you get the Audit Bureau Circulation Reports? 

Mr. Fink: I have them. 

Q. (By Mr. Jacobs): Mr. Casaday, you stated 
on direct examination that in 1937 out of 225 cor- 
ners or locations where the San Francisco Examiner 
was sold, on about 220 of them no [309] guaranty 
was paid. Now, from what source did you derive 
that information, Mr. Casaday ? 

Ayo don’t recall saying that, Mr. Jacobs. 

Q. Do you recall your testimony as to the num- 
ber of corners on which guaranties were paid in 
1937? A. T think so. 

Q. Will you repeat that, then, please? 

A. As I recall, my testimony was, out of about 
250 corners 

Q. Yes. 

A. that we made up the difference between 
the amount of guaranty and the amount of the 
profits on the sales on approximately fifteen to 
twenty-five corners. I think—that is, as I recall my 
testimony. 
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Q. What is the source of your information for 
that statement? How do you recall the figure? 

A. Well, the memorandum slip comes to me for 
approval for the payment of this difference between 
the profits and the guaranty on certain locations 
whereby the profits have not equaled the guaranty. 

Q. How do you remember the number, approxi- 
mately fifteen to twenty of them? 

A. Well, as you say—as you just said, it is ap- 


proximate. 

Q. Yes. How did you know it was not fifty or 
a hundred? A. How do I know? 

Q. Yes. 


A. Well, I have a pretty fair memory when it 
comes to O.K.ing anything paid ont. 

Q. Were any records kept of those corners on 
which the [310] guaranties were paid? 

A. No, they were kept—there would be a mem- 
orandum at that time, but we haven’t kept them 
because there was—to our knowledge, there was no 
material reason for keeping them. 

Q. You recall the number of corners on which 
guaranties were paid, but you can’t recall the num- 
ber of wholesale districts in that period? 

A. I told you approximately how many there 
were. 

Q. Between ten to twenty? 

Peet is right. 

Q. They varied that much in 1937 to 1940? 

A. It could. 


390 Hearst Publications, Inc. vs. 


(Testimony of J. D. Casaday.) 
Q. Did it? A. Yes. 
Q. It varied from ten to twenty in that period? 
A. I said, ‘‘approximately,’’ Mr. Jacobs. 
Q. In 1937 do you know how many districts there 


were? A. In 19387? 
Q. Yes. AL No miedorn tf 
Q. Do you remember in 1938? A. Ido not. 
Q. 7392 A. Not in any individual year. 


Mr. Fink: If your Honor please, let the record 
show that I am handing to counsel the Audit Bureau 
of Circulation Reports for the years 1937, 1938, 
1939 and 1940. I will state to the Court that that 
is our only copy, as far as the Examiner is con- 
cerned. 

Mr. Jacobs: Will you mark these four for iden- 
tification; please? [311] 

The Clerk: Defendant’s Exhibits P, Q, R and 8S 
for identification. The year 1937 is marked P; 38 
is Q; ’39 is R, and ’40 is S. 

Q. (By Mr. Jacobs): Mr. Casaday, I show 
you Defendant’s Exhibits for Identification P, Q, 
R and S, and ask you if you recognize them? 

Mr. Fink: You don’t have to identify those; 
they are admittedly Audit Burean of Circulation 
Reports. 

Mr. Jacobs: JI want to examine this witness on 
the knowledge of the witness. May I be permitted 
to proceed ? 

The Witness: What is the question? 

Q. (By Mr. Jacobs): Do you recognize those 
documents ? Al” Tid: 
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Q. What are they? 

A. They are reports of the Audit Bureau of Cir- 
culation on these periods that they cover: . 

Q. Are these facts and figures shown in these 
reports taken from the books and records of the 
San Francisco Examiner? A. That is correct. 

Q. And they are audited by the Audit Bureau 
of Circulation, are they not? 

A. That is correct. 

Q. Do you know what. fimction these reports 
serve ¢ 

Mr. Fink: Objected to upon the ground that it 
is immaterial, irrelevant and incompetent. 

Mr. Jacobs: May it please the Court, these re- 
ports cover all forms of circulation hy this news- 
paper, all forms of [312] distribution, including 
sales by street vendors specifically. We think it is 
most vital, most material to the Court, to determine 
what part this particular form of distribution plays 
in the entire scheme of the Examiner over all cir- 
ewation. 

The Court: You mean what volume? 

Mr. Jacobs: Volume and method. For instance, 
your Honor, this report gives . 

The Court: Can’t you agree to that? Why do 
we have to take up a lot of time with a lot of 


records? 
Mr. Jacobs: We will introduce them in evidence. 
The Court: Can’t vou agree as to what was the 
volume of business? Is that what you are trying 


to get at? 
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Mr. Jacobs: These will be introduced in evi- 
dence, your Honor. 

Mr. Fink: If your Honor please, I don’t like to 
encumber the record. We have already got, I 
imagine, close to a hundred exhibits, haven’t we? 
I imagine close to a hundred exhibits. Upon coun- 
sel’s statement as to the purpose, I submit that my 
objection is good. We are here investigating a con- 
tract and the intent of the parties and the construc- 
tion of the parties under a contract. Now, what part 
the circulation may have in interpreting that con- 
tract or in interpreting the construction the parties 
put on it, I can’t see. 

The Court: Counsel says he wants to show how 
much of the [813] circulation is attained through 
street corner vendors, is that it? 

Mr. Jacobs: There are other facts in here. I 
‘could take up the time of the Court ad infinitem 
‘concerning the facts which we think pertinent in 
here such as percentage of returns. If the Examiner 
is in business simply to sell newspapers to the vend- 
ors, they are not concerned with returns, but these 
reports and this examination will bring out from 
this witness and show the percentage of returns 
through street vendors and other sources. 

The Court: Unsold newspapers, vou mean? 

Mr. Jacobs: Yes. This is a complete statement 
of the manner in which the Examiner operates. I 
know of no easier way to explain it to the Court. 

The Court: Let them be admitted, then. Do you 
wish to make an objection ? 
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Mr. Fink: I make the formal objection that they 
are incompetent, irrelevant and immaterial. 

The Court: Very well. The objection will be 
overruled. 
My. Jacobs: They are offered in evidence at this 
time. 

The Court: They may be admitted. 


(Thereupon the documents referred to were 
marked Defendant’s Exhibits P, Q, R and S 
respectively, in evidence. ) 


Q. (By Mr. Jacobs): I asked you before, and 
you didn’t have an opportunity to answer the ques- 
tion, Mr. Casaday, what [314] function these reports 
serve? A. What function these reports serve ? 

Q. Yes. 

A. Why, they are intended to be a true report 
of the amount of circulation we have in the various 
branches of the circulation organization for the 
purpose of records that may be used for various 
things connected with the sale of advertising, the 
sale of the newspaper itself, et cetera. 

Q. Advertisers look to this report to determine 
the net paid circulation of the paper at varions 
points and through various means, is that correct? 

A. JI would say that is correct. 

Q. Is it true also that the Audit Bureau of Cir- 
culation verifies and audits the figures furnished 
by the publisher, including the Examiner, to de- 
termine the accuracy of the figures? Is that correct? 

A. Through the records kept by the Examiner. 
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Q. Mr. Casaday, your papers are released in 
various editions. After a second edition is released, 
is the first edition readily salable? 

A. I didn’t get the last part of that question. 

Q. The San Francisco Examiner is sold in vari- 
ous editions, is it not? A. It is. 

Q. After the second edition is available for sale, 
is tle first edition readly salable? 

A. I don’t know what you mean by ‘‘readily.”’ 

Q. Do people tend to buy the first edition when 
there is a later editton available? A. At times. 

Q. In other words, you tell the Court that people 
normally buy older news? 

A. Not necessarily. In my own ease, in a great 
many instanecs it doesn’t make any difference to me 
whether I get the first, second or third edition of a 
paper. | 
 Q. Are you familiar with the reading habits of 
the publie as they are concerned in buying papers? 

A. That is right. 

Q. What would you say their habits were in 
that respect ? 

A. T would say that the average reader—and I 
do say the average reader—would rather have the 
latest edition, but it doesn’t always mean that the 
latest edition has later news in the paper than the 
previous edition. 

Q. I didn’t say it did. The tendency normally 
is to buy the later edition, isn’t that so? 

A. That is true 


United States of America 395 


(Testimony of J. D. Casaday.) ail 

Q. Did you hear Mr. Bitler’s testimony about 
the necessity of having papers available at. specific’ 
times and places to make them salable? 

A. 1 don’t recall Mr. Bitler’s testimony. 

Q. Now, Mr. Casaday, in Defendant’s Exhibits 
P. Q. R and §, I notice there is an item there of 
the amount sold through street vendors. Does that 
include the amount sold by the union vendors here? 

A. May I see those? [816] 

(Documents handed to the witness.) 

A. (Continuing) Are you referring to this front 
page ? 

Q. Yes. 

A. Their sales would be included in this figure. 

Q. Mr. Casaday, isn’t it true that also during 
the years 1937 to 1940 newspapers were sold on the 
streets of San Francisco through coin racks ? 

eeeineaieis correct. . 

Q. Is it a relatively acenrate description to de- 
seribe those coin racks as a smal] metal box con- 
taining the name of the San Francisco Examiner, 
a place for a placard, and a place to drop the coin 
for the paper? 

A. That would be a fairly accurate description. 

Q. And those coin racks are the property of the 
San Francisco Examiner, are they not? 

A. ‘They are. 

Q. And newspapers are placed in those racks 
by the wholesalers, are they not? 

i That is correct. 
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Q. Can you tell me approximately how many 
coin racks there were used by the San Francisco 
Examiner for the sale of their papers in 19402 

A. In 1940? 

Mr. Fink: Your Honor, I don’t want it to ap- 
pear that I have any objection to this line of ques- 
tioning, except to question the relevancy or materi- 
ality of it. I have no actual objection, and if the 
Court deems it material I will keep quiet, but it 
seems to me we are going very far afield, and I 
interpose the purely formal objection that it is 
immaterial, [817] irrelevant and incompetent. 

Mr. Jacobs: Recognizing the formality of coun- 
sel’s objection, so there can be no doubt what the 
Government has in mind, these papers are sold 
through the coin racks by people who are admittedly 
employees of the publisher on the corners of streets 
in San Francisco by people admitted to be their 
employees, and we submit it is quite relevant to 
show that what they contend is a sale by independ- 
ent contractors is also accomplished in the same way 
and under relatively the same circumstances by 
people who are admittedly then employees. 

The Court: Well, you can bring out the facts 
and argue from that, I suppose. 

Mr. Jacobs: I am stating the purpose to the 
Court to show that we are not wandering afield. 

The Court: But I don’t quite see the connection. 
What is the connection between the San Francisco 
Examiner or Chronicle owning some racks and 
through its own employees putting the papers on 
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the racks in the public streets where a_ person 
wanting to buy one ean put a coin in the box? 
What has that got to do with the status of the men 
who personally sell papers on the street corners? 

Mr. Jacobs: The connection is this, may it please 
the Court: This corporation, Hearst Publications, 
is engaged in having the newspapers sold on the 
streets of San Francisco. [818] They are not inter- 
ested—obviously not interested in selling to vendors; 
they couldn’t get any advertising through that. I 
think that is argumentative, but it is a fact that they 
sell them through various means; they sell then 
through street vendors on the public streets, people 
whom they dispute are their employees. Now, on 
the same street corners, in some eases right along- 
side of them, vou have a coin rack where the same 
papers are sold through men admittedly their 
employees. 

The Court: No; thev don’t have any men selling 
the papers on the racks, do they? 

Mr. Jacobs: They are serviced by the men, the 
wholesalers. 

The Court: I don’t see the connection, but you 
ean bring it out. I suppose they deliver papers to 
news stands in hotels and all over. That would be 
similar and that would be another method of the 
distribution of newspapers. The fact that it is done 
some other way doesn’t throw any light on this 
matter. I wouldn’t think, but I would take it for 
granted that that is the fact. I see them all over 
San Francisco; everybody sees them; I don’t think 


vou have to 
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Mr. Jacobs: I would like to bring it out, what 
this Court may judicially notice within your own 
knowledge. 

The Court: All right. 

Have vou any idea about how many of those racks 
there [319] are or were at the time? 

A. Approximately. 

Q. How many? A. <A thousand. 

Q. About a thousand in the vears 1937 to 1940? 

A. That is right. 

Q. (By Mv. Jacobs): Isn’t it true also, Mr. 
Casaday, that the wholesaler who places the paper 
in the racks makes the same amount per paper as 
the street vendor? A. No, it is not. 

Q. Well, how much does the wholesaler who 
places the paper in the rack make per paper? 

Mr. Fink: Just a minute. That is objected to 
as incompetent, immaterial and irrelevant. 

Mr. Jacobs: It has been held by the authori- 
ties 

The Court: J will overrule that objection. 

Q. (By Mr. Jacobs): How much does the 
wholesaler make per paper ? A. No one knows. 

Q. The papers are sold 

The Court: I don’t think that the witness under- 
stood your question. 

The Witness: Yes, I did, your Honor. 

Mr. Jacobs: ‘The amount per paper. 

The Court: He wants to know what the man who 
puts the paper in the rack gets? 

A. TJ understand. No one knows, because no one 
knows how much he collects from the rack. [320] 
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Mr. Jaeobs: The amount per paper, not the 
total. 

A. I wnderstand it would be the total, Mr. 
Jacobs, because he don’t collect for eaeh individual 
paper. 

Q. I will put it this way: Papers are sold on 
the racks at the retail price of five eents marked 
on the rack, is it not? A. Thatas rieht: 

Q. For every newspaper which is sold isn’t there 
a specific amount which the wholesaler makes? 

A. May I answer it correctly? 

The Court: Yes, go ahead. 

A. For every paper he sells and collects for he 
would make a certain amount. 

Q. (By Mr. Jacobs): What is that certain 
amount? 

A. If he collected for each paper that was taken 
from that rack he would make a cent and a half. 

@. A eent and a half. And that is slightly less 
than the news vendor gets? A. I beg pardon? 

@. That is slightly less—the news vendor gets 
two cents? 

A. That is correct. Quite a substantial amount, 
I would say, Mr. Jacobs. 

My. Fink: The difference is 25 percent, isn’t it? 

Mr. Jacobs: You ean earry on the mathematies, 
Mr. Fink, as you please. 

Q. Ahr. Casaday, as I understand it, the whole- 
saler, when he makes his first delivery of the papers 
to the corner wuere [321] the vendor is supposed 
to be—let us assume that the vendor isn’t there at 
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the appointed time when the papers are dropped, 
what is the wholesaler expected to do about it? 

A. I don't quite understand the question, Mr. 
Jacobs. 

@. In the event that the wholesaler, in making 
delivery of the papers to the corner, should find or 
fail to find that the vendor is not there during the 
sales period when he is supposed to be there, what 
is the wholesaler expected to do about it? 

A. Use his own judgment. 

Q. You are indifferent to what he does about it? 

A. I beg pardon? 

Q. You as circulation manager are indifferent 
to what he does about it? 

A. It isn’t a matter of being indifferent. Our 
wholesalers are fairly competent people, and they 
know what to do about it. 

Q. What do they normally do about it? 

A. I can’t say what they normally do, because 
that would be a different practice with each in- 
dividual wholesaler. 

Q. Isn't it true that normally the wholesaler 
ealls in to the circulation department and notifies 
them of that fact? 

s\. Not necessarily so. He may come back there 
later to see if the vendor has appeared up to that 
time. 

{. Let us assume that he finds the vendor there 
on his return trip, do you know what, if anything, 
the wholesaler would normally say to the vendor 
in case he was late in reporting there? [322] 
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Mr. Fink: Just a moment, if your Honor please. 
Objected to as incompetent, irrelevant and imma- 
terial, and asking for the state of mind of some 
third person. 

The Court: Yes, I think it is very speculative. 
I will sustain the objection. 

Q. (By Mr. Jacobs): Don’t you know from re- 
ports or of your own personal knowledge that nor- 
mally a wholesaler will make a suggestion to a ven- 
dor who was late on the corner? 

A. Frankly, Mr. Jacobs, I wouldn’t know what 
the wholesaler would say. 

Q. You don’t know whether they follow your 
instructions or not? 

A. I didn’t give any instructions with regard 
to that. I didn’t say I did. 

Q. You think that the wholesaler is free to allow 
the vendor to do as he pleases on the corner? 

A. I didn’t say that. 

Q. What does he do? A. I don't know: 

Q. Have you any instructions as to what he is 
supposed to do? 

A. He uses his own judgment. That is what I 
told you. He knows what to do. 

Q. You trust to his judgment implicitly? 

A. As long as he is doing a good job. 

@. Have von ever had any reports of what 


they do? A. Personally, no. [323] 
@. What is required of a wholesaler to do a 
good job? iA. Give good service. 


Q. To whom? A. To everyone he serves. 
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@. How do you know whether he does that or 
not? 

A. Well, we would ultimately receive complaints 
from one sonrce or another, even up so far as the 
publisher. 

G. Have you ever received reports, Mr. Casa- 
day, that the wholesalers frequently and wrongly 
tell the vendors what to do and what not to do? 

A. T have not. 

@. What reports do you get on the activities of 
wholesalers? 

Mr. Fink: On the activities of wholesalers, was 
that the question ? 

My. Jacobs: Yes, 

Mr. Jacobs: Objected to as incompetent, irrele- 
vant and immaterial. 

The Court: I will overrule the objection. 

Q. (By Mr. Jacobs): Will you answer the 
question, please? 

A. What reports do I get on the activities of 
the wholesalers? Well, I might get a report that he 
was speeding recklessly down the street in the truck. 
I might get a report that he was haranguing with a 
strectcar motorman. I might get a report that he 
was late in delivering the papers to a certain news 
stand. 

Q. Have vou ever gotten reports of differences 
of opinion between the wholesaler and the news 
vendors? [824] A. TI have not. 
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Q. Have they always worked in perfect har- 
mony? 

A. I didn’t say that, Mr. Jacobs. You asked me 
if I had had any report. 

Q. Do you know whether they have always 
worked harmoniously ? 

A. I don’t believe that they have always worked 
harmoniously, no. 

Q. And what differences of opinion arise be- 
tween them? 

A. I ecouldn’t answer that. There is too many 
differences of opinion could arise between any two 
people. 

Q. You don’t know of any specific differences? 

we edomot. 

Q. Do I understand you correctly that when 
you open up a new corner you notify the union you 
would like to have a union member fill the corner, 
is that correct? 

A. I didn’t say that, Mr. Jacobs. 

Q. What do you normally do when you open up 
a new corner ? 

A. It has been so long since we have opened up 
any new corners I wouldn’t know. 

Q. You don’t remember ever having opened up 
a new corner, is that it? 

A. Not in recent years. 

Q. In 1937 to 1940? 

A. Not even then we opened up any new corners 
in my memory. Please don’t misunderstand me. I 
am not speaking of vacancies in established loca- 
tions. You said new corners. [325] 
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Q. Yes. When you are notified of a vacancy, 
let us say, by the wholesaler, that the corner is not 
filled, vou nermally call up the union officials, as I 
understand it, and ask them to supply a vendor, and 
they will name a list, is that correct ? 

A. That is correct. 

@. And you select somebody from that lst? 

A. From that list. 

@. There have been occasions, haven’t there, 
when you have rejected people? 

A. I beg your pardon? 

Q. There have been occasions, have there not, 
when you have rejected suggested news vendors? 

A. There have been occasions when we have re- 
jected people on that list who we did not feel were 
even competent to stand up on these corners. 

Q. What do yon look for as to a satisfactory 
news vendor in determining their competency ? 

A. Well, somebody that can stand up and hold 
papers. 

Q. Would it be fair to state that you expect 
them to be on the corner there during the sales 
period, to stay there on the corner and to be physi- 
cally able to sell papers and take an interest in sell- 
ing papers ? 

A. I think that would be extremely fair and 
reasonable to expect that. 

(}. Let us assume that a vendor, by reports from 
wholesalers, indicates that he is deficient in one of 
those four qualities, [326] what is done about it? 

A. He is deficient? 
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Q. Yes. 

A. The matter is taken up with the union. 

Q. Does the wholesaler ever speak to the vendor 
about his deficiency ? 

A. I eouldn’t answer that, Mr. Jacobs, because 
I am not there at that time. 

Q. You have never heard any reports of a whole- 
saler speaking to a vendor and suggesting that he 
improve his performance ? 

A. I would like to understand that question very 
clearly, if you don’t mind. 

Q. Have you ever heard of any case where a 
wholesaler has spoken to a vendor, let us assume, 
beeause he didn’t stay on the corner during the sales 
period ? 

A. No, I haven’t heard of any individual ease. 

Q. Have you heard of cases generally? 

A. No. J might go so far as to say that I as- 
sume that our wholesalers offer constructive sng- 
gestions for the improvement and inerease of sale 
of our newspaper. 

Q. What sort of suggestions would thev offer? 

A. I think that is the question we left off on 
this morning. 

Q. That’s right; we are coming back to it in a 
different way. 

A. AW right. I would think that the wholesaler 
might suggest to the vendor that there is a show 
break at 10:20 and he might sell more papers if he 
eovers that show break. I presume that he might 
suggest that if we had a good sales headline to be 
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sure and display that headline so that prospective 
F227] buyers could see it. 

©, Would he snggest that he hold the paper out? 

A. No, not necessarily. In most of these sales 
locations they have display raeks that the vendors 
put their paper in there for display. On our paper, 
Mr. Jacobs, if you want me to give a report, almost 
entirely we are eombined with our competitor in 
consolidated sales locations, and the vendors of their 
own free will and aceord do not give preference to 
either paper by holding it out. If they have a sales 
rack at their location they will display both papers 
on these sales racks, and when the customer comes 
up he will ask, usually, for the Examiner, but what- 
ever paper he wants. 

Q. On appropriate occasion, would the whole- 
saler suggest to the news vendor that it would be 
to everybody's interest to stay more sober? 

A. To stay more sober? 

Q. Yes, 

A. I couldn't answer that, but I don’t think that 
would be too far out of line if the man was under 
the infnence of liquor, that it would be for the 
public welfare that he stay sober. 

®. There have been cases for the welfare of the 
San Francisco Examiner that he would suggest that 
he state the headlines to the public ? 

A. That he state the headlines to the public? 

Q. Yes. 

A. Not for the San Francisco Examiner, because 
if he was selling both papers he would be stating 
[328] the headlines ordinarily of both papers. 
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(). Are your wholesalers concerned with sales of 
the San Francisco Chronicle ? 

A. Coneerned with them ? 

©. Ves. i Oleno. 

The Court: Mr. Jacobs, if everybody who sug- 
gested to somebody else that they remain sober was 
thereby deemed to be an employer-emplovee basis, 
I think that would be getting into a very difficult 
situation. 

Mr. Jacobs: I am sorry, your Honor; I 
shouldn’t have treated the subject so lightly. 

The Court: I don’t see any importance to that. 

Q@. (By Mr. Jacobs): When you engage a ven- 
dor under a contract with a vendor to sell papers 
at a particular corner is it for an indefinite period, 
or a week or a month, or what is it? 

A. Well, ordinarily, when a contract is given to 
a vendor for a particular corner, at first it is on 
a temporary basis, but normally it becomes a per- 
manent sales location for that vendor if he 

Q. What is the teniporary period? 

A. Qh, approximately two or three days to a 
week. 


Q. Durmg that pericd the wholesaler observes 
the competenev of the vendor? 

A. {think not only the wholesaler, but the busi- 
ness manager of the union observes, vou inight say, 
the efficiency or the ability to stand up and hand 
out papers in return for nickels. [3829] 

Q. How does he judge that efficiency? By the 
number of papers sold? A. Not necessarily. 
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Q. How does he judge it? 

A. Well, more by his ability to stand up and 
be elean and courteous. 

®. ‘The business manager goes out on the street 
and observes news vendors ? 

vA. I think the business manager goes and ob- 
serves the news vendors more than the wholesaler. 

Q. Oh, you are talking about the business man- 
ager of the union? Ay Mies: 

Q. Is the San Francisco Examiner circulation 
department interested in the competency of the 
news vendor during the temporary period ? 

A. Of course. 

Q. I ask you again, does the wholesaler observe 
that? A. I said he undoubtedly did. 

Q. Does he report that to his superior with a 
recommendation that the man be retained or not 
be retained ? A. I imagine he does. 

Q. Isn’t it also true that a wholesaler, from 
time to time, makes recommendations that a par- 
ticdlar vendor be transferred to another corner? 

A. No, I am afraid that isn't true. 

Q. Let us say that an old corner becomes va- 
cant and it 1s a luerative corner and has got to be 
filled by someone, could the wholesaler recommend 
that an old vendor be given a more lucrative corner? 

A. I think he could recommend, Mr. [330] 
Jacobs, but I don’t think it would partieularly 
carry any weight. That is usnally arranged be- 
tween the business manager of the union and either 
the night or morning circulation manager. 


United States of America 409 


(Testimony of J. D. Casaday.) 

Q. You have never made any independent se- 
lection of your own? A. I beg your pardon? 

@. Have you ever made any independent selec- 
tion of your own from a news vendor already under 
contract ? 

A. Have we ever made any independent—— 

Q. Selection of your own? 

A. No, it has been done jointly with the union. 
It is usually done in harmony, subject, Mr. Jacobs, 
of eourse, to the right of selection we have m the 
list that they submit to us, which is specifically 
stated im the contract. 

Q. You spoke about these racks, Mr. Casaday, 
on which he displays the paper. Those racks are 
owned by the San Francisco Examiner? 

The Court: He has testified to that. Let’s not 
backtrack. I am willing to be very patient in this 
ease, but I am not going to hear this story over and 
over again, about these racks. You are making a 
simple problem mimecessarily complex. I have heard 
the story now about the racks and the wholesalers 
and these men, now, over and over again for three 
days. 

Q. (By Mr. Jacobs): Well, Mr. Casaday, when 
the wholesaler [331] receives a delivery from the 
supervisor of a number of papers on the first edi- 
tion, is any record made of the amount he receives 
on that edition? 

A. There is a memorandum made by the super- 
visor, because he has to collect from the wholesaler 
for those papers. There isn't necessarily any per- 
manent record made of it. 
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@. No form record you use? 

A. I beg pardon? 

Q. Is there any printed or mimeographed form 
record ? 

A. Not to my knowledge, Mr. Jacobs. 

Q. There wasn’t any during the years 1937 io 
1940? 

A. I couldn’t answer that truthfully. I don’t 
recall just exactly what form of memorandum they 
would use. We didn’t have anything for official 
records—necessary for official records, only by dis- 
tricts as a whole. 

Mr. Jacobs: No further questions. 


Redirect Examination 
By Mr. Fink: 

Q. Mr. Casaday, during your thirteen years’ ex- 
perience in San Franeisco, have you had an oppor- 
tunity to observe the operation of the other three 
newspapers in San Francisco? 

A. To some extent. 

Q. Ave you acquainted with the circulation man- 
agers of the other three newspapers? 

A. Past and present. 

Q. Are you acquainted with them? 

A. YVeseenm: 

Q. Mr. Casaday, are you familiar with the street 
vendor [332] operation of the San Francisco Chron- 
icle, the San Franciseo Call-Bulletin, and the San 
Fiineisco News? 

' A. I am more familiar with the operations of 
the Chronicle than I am with the evening papers. 
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Q. Well, now, confining yourself to the Chron- 
icle, can you say of your own knowledge that the 
operation on the Chronicle, in so far as street ven- 
dors’ sale, is substantially the same as you have 
testified to for the Examiner? 

Mr. Jacobs: Your Honor, I don’t think this wit- 
ness is competent to give a general answer to spe- 
cific questions which are only within the province 
and knowledge of the employees of the Chronicle. 

The Court: Well, I suppose it might depend on 
hearsay unless he actually observed the system in 
operation. 

Mr. Fink: Well, I thought I had qualified him. 
I will withdraw the question for the moment, if 
your Honor please. 

Q. Have you observed the Chronicle’s system 
of news vendor operation in San Francisco ? 

A. I have. 

@. And I understood you to testify that you 
had a consolidated position with them on nearly all 
the corners in San Francisco ? 

A. You mean by that, Mr. Fink, that one vendor 
offers both papers for sale? 

@. That is true. 

A. That is almost entirely true. 

@. Mr. Casaday, now, repeating the question: 
From your experience and your own observation, 
Bnd not hearsay, can you [833] say of your own 
knowledge that the operation of the Chronicle is 
substantially the same as that of the San Francisco 
Examiner ? 
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Mr. Jacobs: Same objection, your Honor. 

The Court: I will allow the witness to testify to 
that to the extent of the consolidated operation, be- 
cause I recall his earlier testimony, to the effect 
that there is an accounting operation, one on behalf 
of the other, for a six months period. So, to that 
extent, he would have sufficient familiarity to de- 
scribe that operation, but so far as the Chronicle’s 
operations on its own are concerned, J think the 
witness would not be qualified unless he actually 
participated in that. 

Mr. Fink: Under the ruling of the Court, Mr. 
Casaday, you may answer the question, I take it. 

A. It is almost identical from the time the 
papers leave the plant. In fact, your Honor, both 
wholesalers rode on one truck during the war. 

Q. That was because of the O.D.T.? 

A. The O.D.T. restrictions. 

Q. Office of Defense Transportation. That was 
after the period we are interested in. 

Now, Mr. Casaday, just one more question: Do 
you or any of your subordinates have anything to 
do with the disciplining of news vendors, whatever 
that discipline may be? [334] 

Mr. Jacobs: ‘he question has been asked and 
answered at least three times. 

Mr. Fink: Not of this witness at all. And it 
was brought out by your cross-examination. 

he Court: Would you read that? 


(The reporter read the question.) 
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The Court: I think the question is objeetionable, 
whether they have anything to do. You ean ask 
him whether they did anything. 

Mr. Fink: JI will change the form of the ques- 
tion. 

Q. Do you, Mr. Casaday, or any of your subor- 
dinates, take any action in the diseiplining of news 
vendors ? 

A. Nothing other than cancellation of the con- 
tract, 

Q. (By Mr. Jacobs): Mr. Casaday, isn’t it the 
practice 

Mr. Fink: I beg your pardon. Wasn’t I redi- 
recting ? 


Mr. Jacobs: I thought you were complete. 

Mr. Fink: Go ahead. 

Mr. Jacobs: No, no. 

Mr. Fink: Go ahead. 

The Court: Have you any further questions? 

Mr. Fink: No, your Honor. 

The Court: Al) right. 

Mr. Jacobs: I thought I understood you to say 
you had fimshed, Mr. Fink. 

Mr. Fink: Go ahead, Mr. Jacobs. [835] 

Recross- Examination 
By Mr. Jacobs: 

Q. Mr. Casaday, isn’t it the practice, and isn’t 
it true that under your contract with the union, 
there is an emplovee of the cireulation department 
who deals with the business agent of the union 2 

A. Let’s see if I understand that question cor- 
rectly, please. 
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Q. I will read the portion of the contract to you 
if you don’t reeall it. Are you familiar with that 
portion of the contraet which deals with the ap- 
pointment or the designation of an employee of the 
cireulation department who is to act as the repre- 
sentative with the business agent of the union? 

~A. IT have told you that and who they were. 

Q. Isn’t it true when it is brought to that per- 
son's attention some defieiency or delinqueney of 
the news vendor, that he eommunicates that to the 
business agent of the union? 

A. Again, L want to make sure that I under- 
stand the question. You want to know that if one 
of my subordinates, who is in charge of the whole- 
salers, for instance, receives some notice of a de- 
linquenecy or a failure of a news vendor to live up 
to the terms of his contract, if he calls that to the 
attention of the business manager of the union? 

Q. Yes. A. That is correct. 

Q. Don’t you know of your own knowledge that 
normally the union member is disciplined by the 
union ? A. By the union. [336] 

Q. Following sueh communication ? 

A. That is correct. 

Mr. Jacobs: No further questions. 

The Court: All right. That is all. You have 
some more questions? 

My. Fink: No, your Honor. 

The Court: That is all, sir. 
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My. Fink: If your Honor please, may I ask the 
Court to read Section 12 of the 1937 contract? The 
reason I raise the issue at this time is because of 
the interrogation on racks by counsel in cross-ex- 
amination. he import of his questions would in- 
dicate, although I do not know, of course, but. would 
indicate that counsel has never read See 12 of 
the 1987 contract. 

The Court: Well, who is the next Stee now? 

Mr. Fink: If your Honor please, I have in court 
an Exannner wholesaler. I have in court a repre- 
sentative of the San Francisco Call-Bulletin. I 
have in court the circulation manager and another 
employee of the San Francisco Examiner. I have 
in court several members of the News Vendors 
Union. I am prepared to proceed to put those wit- 
nesses on the stand one by one. 

I now represent to the Court that if I put these 
separate witnesses on the stand that they will tes- 
tify to substantially all of the facts already covered 
by Messrs. Bitler, Parrish and Casaday. I repre- 
sent to the Court that there [337] will be no snb- 
stantial variation, and if there is any variation, it 
will be only as to minor details in no way affecting 
the main issue, and I now tender to the Government 
a stipulation to the general effect that if I place 
the witnesses upon the stand for the other papers 
as indicated by me, their testimony will be snb- 
stantially the same as that already given, by the 
witnesses called. 

Mr. Jacobs: May it please the Court, in response 
to the tender, I have no desire to prolong this trial 
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any longer—one moment more than is absolutely 
necessary, and I suggested at the opening of today’s 
proceedings that we would give serious considera- 
tion to such a tender if members of the Chronicle, 
employees of the Chronicle, were called. I made 
that suggestion because I can’t tell counsel for the 
plaintiffs how to put in their case. That suggestion 
was not taken up. 

Maybe Mr. Fink doesn’t think there is any sub- 
stantial difference, but [ know from my own knowl- 
edge that there are differences in operation, and 
certainly in the ease of the Chronicle, and there- 
fore I cannot accept the tender. 

Mr. Fink: Well, now, your Honor, of course 
that is a direct refusal of the stipulation, and we 
cau do no more; but I don’t want to be charged by 
the Court with producing purely cumulative wit- 
nesses. 

The Court: If you consider the evidence is cum- 
ulative, [838] there is no occasion for you putting 
it on. 

Mr. Fink: If your Honor please, I must, be- 
cause there are other papers involved. You see, 
these rulings—— 

The Court: There is only the Chronicle and Ex- 
aminer involved in this. 

Mr. Fink: No, your Honor. The Chronicle, the 
Examiner and the Call-Bulletin. There are three 
papers involved here. There are two others to be 
heard. The rulings in the three cases are identical; 
that is, the rulings from the Treasury Department 
are identical. I am perfectly willing to proceed, I 
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am prepared to proceed, but I represent to you seri- 
ously that you are going to be irritated by a lot 
of cumulative testimony that there will be no sub- 
stantial 

The Court: I hope I haven’t given the impres- 
sion that I am going to be irritated by it. I just 
feel in the case of this kind that the case shonld 
have been presented in great part on a statement 
of facts, saving the time of Court and counsel, and 
the witness and everyone else concerned, that is all. 


I don’t see any occasion for making a cause celebre 
of this case. It just involves a question of whether 
the street vendors are employees in fact, whether 
they come within the purview of the Security Act. 
There is no need of making a battle between the 
Government counsel and the newspaper publishers 
over it. 

While every cause is important to those involved, 
it isn’t [339] that important. 

Has the Government any contrary testimony to 
offer in connection with the matter of the Examiner 
ease? Oh, well, perhaps I should ask, have you any 
further testimony that you consider essential to 
the Examiner case? 

Mr. Fink: I have one other witness here, a 
wholesaler, prepared to testify. 

The Court: That would only be eumniative as 
to the Examiner? 

Mr. Fink: Absolutely. 

The Court: Maybe it might be well to direct 
the order of proof. Does the Government wish to 
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put on any testimony with respect to the elaim of 
the Examiner in this consolidated aetion ? 

Mr. Jacobs: You mean in the defendant’s case? 

The Court: As a part of the defendant’s ease, 
yes. I am not urging you to either present or not 
to present any testimony. It just oeceurred to me, 
just in the interest of fairness and justice, that 
what is really involved in this ease is an interpre- 
tation of the acts and the conduct and the agree- 
ments of the parties, and that there can’t be a great 
deal of dispute as to these more or less notorious 
facts that are concerned with the transactions In 
questions, and both sides should have ample oppor- 
tunity to either brief or argue in any way they 
want, the interpretation to be put upon those [340] 
facts. My only complaint with this ease is not with 
the issne particularly, but that I think it ean be 
presented much better by way of argument than 
by taking up all the time, the hours of the Court’s 
aime, to deseribe how newspapers are sold on the 
streets in San Franeiseo. That could have been 
done in a written statement or by stipulation that 
eould have been prepared before trial, and there 
ean’t be very mueh question about it. That is the 
only point that I have. I therefore don’t want you 
to think that I am urging that you either do or do 
not present any evidence, Mr. Jacobs. I want to 
hear from you and your opponent fully on the im- 
portant part or question at issue, and that is, what 
is the interpretation to be put upon the acts and 
conduet of the parties in order to show what their 
status 1s? 
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Mr. Jacobs: That is why I, in all good faith, 
suggested that they pnt on employees of the Chron-’ 
icle. 

The Court: Well, will that make very much sub- 
stantial difference so far as the ultimate question — 
is involved ? 

Mr. Jacobs: May I make a suggestion: that an 
appropriate employee of the Chronicle be called and 
that the Government be allowed to cross-examine 
him with respect to their practice ? 

The Court: Would you have any objection to 
that ? 

Mr. Fink: None whatever, your Honor. 

The Court: All right. [841] 

Mr. Jacobs: It is understood this is plaintiff’s 
witness. 

Mr. Fink: Well, now, after all, I am tendering 
a stipulation with the idea—— 

The Court: You can put him on as an adverse 
witness, under the rules, in your case; you are not 
bound by his testimony under the rule, so that 
wouldn’t make any difference. 

Mr. Jacobs: With that understanding, we will 
eall Mr. Nichols. 

Mr. Fink: Your Honor, may I suggest that we 
take a recess at this time? 

The Court: Very well. We will take the after- 
noon recess, at this time. 


(Recess. ) 
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Mr. Jacobs: Do I understand correctly that 
plaintiff has not rested, and that this witness is 
simply being called ont of order? 

The Court: I understood from Mr. Fink that 
he has concluded his evidence so far as the Ex- 
aminer is concerned. Is that right? 

My. Fink: With one exception, your Honor. I 
told the Court that I had a wholesaler here, but if 
I put him on the stand his testimony would be en- 
tirely cumulative. I have a wholesaler in court pre- 
pared to testify. I am prepared to examine him, 
but his testimony will be entirely cumulative. [342] 

The Court: Then there is no point in putting 
him on. 

Mr. Fink: As I see it, your Honor, that is true. 

Mr. Jacobs: If it is cumulative, there is nothing 
required of me. 

Mr. Fink: Your Honor, the point to this col- 
loquy is this: If I do not get a stipulation from 
counsel, then I assume it will be necessary for me 
to put these witnesses on the stand for a limited 
examination, anyway. I assume that counsel has 
in the back of his mind, although I don’t know—I 
assume that he is going to contend that there is 
variation between the operation of the three news- 
papers I am representing here. If that be true, I 
will have to call the witnesses, which I dislike doing. 

The Court: Well, is there any way that you 
gentlemen cau suggest that the matter be short- 
ene? 
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Mr. Jacobs: May it please the Court, let’s clar- 
ify this one thing. As I understand it, this whole- 
saler of the Examiner would only supplement or 
repeat what Mr. Casaday or Mr. Parrish has said. 

The Court: That is what Mr. Fink has said. 


Mr. Jacobs: There is no occasion for any stipu- 
lation. L am not going to stipulate that that would 
be cumulative evidence. There is no necessity for 
any such stipulation as to the Examiner. Mr. Fink 
has stated that he has evidence, that he could eall 
another witness who will repeat the same [843] 
testimony. He can use his own judgment as to 
whether he wants to put that enmulative testimony 
in as to the Examiner. 

The Court: If the testimony is to be purely 
cumulative, I will say, then, that the Court would 
say that it doesn’t want to hear the testimony of 
Witnesses on cumulative matters, and that if any 
question were raised, if, in the course of the de- 
fense, the weight of the testimony were attacked, 
that the Court would then permit counsel to put 
his witness on to testify cumulatively. With that 
understanding, is it satisfactory? 

Mr. Fink: With that understanding, I will ac- 
cede to counsel’s request. 


Mr. Nichols, will vou take the stand, please? 
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VERN L. NICHOLS 
ealled as a witness for the plaintiffs; sworn. 


The Clerk: State your name to the Court? 
A. Vern L. Nichols. 


Direct Examination 
By Mr, Wink: 

Q. My. Nichols, what is your occupation ? 

A. J am cireulation office manager for the San 
Francisco Chronicle. 

@. How long have you been such? 

A. Since about the first part of 1939. 

Q. My. Nichols, have you been continuously in 
court since this case started ? 

A. Yes, I have, sir. [844] 

@. In so far as any part of the operation comes 
under your supervision in the Chronicle, would 
your testimony be substantially similar to that 
already given? 

Mr. Jacobs: Just a moment, Mr. Nichols, unless 
we know what testimony—— 

Mr. Fink: After he answers that, I am going to 
turn him over to you and you ean cross examine 
him. 

Mr. Jacobs: May the record show an objection 
to the form of that question? 

The Comt: If the Court may make a sugges- 
tion—I am only doing it in the interest of time in 
a matter that may or may not be controversial; I 
don’t want to affect the rights of either side— 
suppose vou ask the question whether or not the 
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the manner in which the Chronicle handles its rela- 
tion with the news corner vendors is substantially 
the same as that testified to by the witnesses on 
behalf of the Examiner. If he answers the ques- 
tion in the affirmative, then let counsel go into it. 

My. Fink: I will adopt the question of the Court 
as my own. 

Q. Do you remember the question, Mr. Nichols? 

A. Yes, I do. 

Q. Will you answer it please? 

A. I would say yes, in most all the testimony 
that has been given that the routine in relation to 
the carrying on is about the same as has been [345] 
mentioned in the other testimony. 

Mr. Fink: You may cross-examine. 


Cross-Examination 


By Mr. Jacobs: 

@. Mr. Nichols, does the Chronicle keep a record 
of the vendors to whom they paid a bonus or guar- 
enty ? 

A. Yes, we keep a record week by week. 

@. How far back do your records go? Or to 
refresh your recollection, I recall that they go back 
to 1943, is that correct? 

eer Of our records, yes. 

Mr. Fink: To 1943? Is that what you said? 

Q. (By Mr. Jacobs): Is that correct? 

A. Part of cur records, yes. I wouldn’t sav all 
of them were complete. 
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Q. No, but there are some records as far back 
as March, 1943, is that correct? 

A. Yes, there are some. 

Q. Before that date have they been destroyed ? 

A Yes. 

Q. For business purposes ? A. Yes. 

Q. ‘They were no longer useful. 

A. No use for then. 

@. Can you, through any other representative 
of the Chronicle, obtain for me the record, in order 
to shorten this proceeding, the record of the amount 
of guaranties or bonuses paid to vendors of the 
Chronicle for the weeks March 21st, March 28th, 
April 4th, and April 18th, 1943? 

Mr. Fink: If your Honor please, that is ob- 
jected to as [346] being without the period under 
investigation here. We are investigating a period 
that begins August 31, 1937, or April 1, 1937, and 
that ends in 1940. 

My. Jacobs: May it please the Court, I have 
established hy this witness that there were no rec- 
ords available during the taxable period. I will 
say, though, it 1s quite relevant, in the absence of 
such records, to show how they operated from the 
earliest time that they have records under the con- 
tracts, which are substantially the same, and which 
the plaintiffs contend are substantially the same. 

The Court: As a preliminary matter, I think 


\ 


you cowd go into that in order to ascertain whether 
or not in the period in issue they similarly con- 
ducted themselves. I would allow it for that pur- 
pose. 
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Q. (By Mr. Jacobs): Were similar records 
kept during the period April 1, 1937, through 1940? 

A. No, I don’t have the records complete, Mr. 
Jacobs. We came across some records, like corner 
complaints, and some correspondence, I believe, but 
I have no records of the exact amount paid out to 
vendors during 743 or any month such as that 


Q. You have no record now, but were such 
records kept? A. Yes, si 

Q. Were the same sort of records kept for 1943 
as were kept from 1937 to 1940? 

A. Very similar, ves. They [847] have been 
changed slightly. 

Q. Again I ask, Mr. Nichols, can you obtain the 
record of payments on guaranties during the four 
weeks I mentioned ? 

A. Not eannot, Mr. Jacobs. I don’t have those 
records. 

Q. Not in the courtroom. Can you obtain them 
through some employce? 

A. No, I have no amounts that were paid to 
vendors during 1948 for those weeks you mentioned. 

Q. Mr. Nichols, did you receive a subpoena to 
produce the corner guaranties—amounts paid on 
corner guaranties? 

A. Yes, the records for °37, 738, °39 and “40, but 
those records are not available. 

Q. Did the subpoena you received specify those 
years? My. Nichols, [ read you what purports to 
be a copy of the memorandum of subpocna directed 
to you: “‘Bring with you all reports, records and 
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forms of reports and records, and other writings 
relative to the amount of sales of the San Fran- 
cisco Chronicle by street vendors by reason of con- 
tracts with the news vendors, and all records, re- 
ports and writings relative to the agreement, con- 
ditions and such other amounts as may have been 
paid to said news vendors.”’ 

A. The sale to the vendors is shown up in the 
audit reports during that period. 

Q. This subpoena directed you to bring the rec- 
ords of the amount paid for corner guaranties. 

A. I don’t have any records. [348] 

Mr. Fink: Just a moment. I object to that upon 
the ground that it is argumentative, if your Honor 
please. 

The Court: The witness has answered that he 
has no such records. 

Mr. Fink: “That 1s amet, 

Q. (By Mr. Jacobs): Mr. Nichols, do you re- 
call my visit to your office? A. Yes, sir. 

Q. Do you recall showing me the records of cor- 
ner guaranties? A. Not for 1948. 

@. What was the earliest period for which you 
showed me the records? 

A. I think I just showed you some for the eur- 
rent month of March. 

©. How far back? You said a moment ago your 
records go back as far as 1948. 

A. In some instances, yes. Our records are not 
complete in its entirety of any dealings with the 
news vendors. 
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Q. Will you produce them 
Mr. Jacobs: I ask the Court, if necessary, to 

direct the witness to produce them for the earliest 

period you have. 

A. I will look again, Mr. Jacobs, and see if I 
ean find records extending back that far. But may 
I answer it this way, your Honor, by saying that 
after a year we feel that they are of no value to us 
and we can’t—if we stored everything pertaining 
to news vendors we would have to hire a hall to 
store them in, it takes up such a great volume of 
space. [349] 

Q. Didn’t you show me a complete box of ree- 
ords on vendors’ corner guaranties? 

A. Yes, I believe I did. 

Q. Where is that box? 

A. It is still down there. I don’t—if that was 
1943, then I have made an error, for which I am 
Sorry. 

Q@. That may be. I don’t say you misstated it. 
Will you get that box, please, or have somebody 
get it for you? Jas NEES, 

Q. Not at this time. I want to ask vou a few 
more questions. 

Mr. Jacobs: Will you mark these for identifica- 
tion, please ? 

The Clerk: These will be marked Defendant’s 
Exhibits T, U, V and W. T is 1937, U 1938, V 1939 
and W 1940. 

Q. (By Mr. Jacobs): Mr. Nichols, I show you 
Defendant’s Exhibits T, U, V and W for Identifi- 
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eation, and ask you if you recognize them, and if 
you recognize them, state what they are? 

A. Yes, sir, these are the Audit Bureau of Cir- 
culation Annual Reports covering the years 1937, 
28, °39 and 740. 

The Court: That is for the San Francisco 
Chronicle? 

A. San Francisco Chronicle; | am sorry. 

Mr. Jacobs: They are offered in evidence. 

The Court: All right. Let them be admitted. 

Mr. Fink: TI present the formal objection, your 
Honor, that they are incompetent, immaterial and 
irrelevant. You have already ruled on it. [350] 

The Court: JI presume that they are offered for 
the same purposes as similar documents in the ease 
of the Examiner. Therefore, they will be admitted 
for the same purpose. 


(Thereupon the documents referred to were 
marked Defendant’s Exhibits T, U, V and W 
respectively, in evidence. ) 


Mr. Jacobs: Wull you mark this for identifica- 
tion, please? 

The Clerk: Defendant’s Exhibit X for identi- 
fication. 

Q. (By Mr. Jacobs): I show you Defendant’s 
Exhibit X for Identification, and ask you if you 
recognize it, and if you do, state what it is? 

A. This is a report showing the street sales of 
the San Francisco Chronicle. 


United States of America | 429 


(Testimony of Vern L. Nichols.) 

Q. Was this form or a form containing the 
same information in use during the years 1937 to 
1940? 

A. It may have been slightly changed; it is 
practically the same. 

Q. Is it trne that on this form is recorded the 
amount delivered on each edition to each district? 

A. No, not—It was set up for that purpose, 
however, but they don’t always use the breakdown 
on each edition; it is generally the total amount of 
papers they received in one evening—one day’s 
issue, rather. 

Q. Is that the practice now or was that the 
practice in 1937? 

A. This is the practice now and was then also. 

Mr. Jacobs: I offer defendant’s Exhibit X in 
evidence. 


(Thereupon the document referred to was 
marked Defendant’s [351] Exhibit X in evi- 
denee. ) 


Mr. Jacobs: Mark that for identification, please. 

The Clerk: The last exhibit is marked Defend- 
ant’s Exhibit Y for Identification. 

Mr. Jacobs: I show vou Defendant’s Exhibit Y 
for Identification, and ask you if you recognize it? 

A. Yes. 

Q. Will you state what it is? 

A. Well, this is just a work sheet that the whole- 
salers use in making their route delivery to vendors 
and stores, et cetera. 
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Q. On this form is reeorded the amount deliv- 
ered on each edition to each corner by the whole- 
saler in his district, is that correct? 

A. No, that isn’t used for that purpose now, Mr. 
Jacobs, 

Q. Was this or a similar form in use in 1937 to 
1940? 

A. This form has never actually been turned in 
to the office for any basie reports. It is used more 
as a convenience for the wholesaler to use in mak- 
ing his own distribution to the stores and news 


vendors. 
Q. Was this form or a similar form in use in 
1937 to 1940? A. Yes. 


Q. On that form does he record the amount de- 
livered of each edition to each vendor in his district ? 

A. I think he does, yes. 

Mr. Jacobs: Defendant’s Exhibit Y is offered in 
evidence. [852] 

Mr. Fink: No objection. 

The Court: It will be admitted. 


(Thereupon the document referred to was 
marked Defendant’s Exhibit Y in evidence.) 


Q. (By My. Jacobs): Turning your attention to 
Defendant’s Exhibit X, will you tell me who accom- 
plished or filled out this form ? 

A. This is filled out by the street sales super- 
visor at the end of the day after his sales are all 
in, for one day’s issue on the p.m. street sales. 
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Q. Where does he obtain the information from 
which he makes up this report? 

A. From the wholesalers. 

Q. Do they have a written report they submit 
to him at the end of each day’s sales? 

A. Each wholesaler makes up his own report and 
turns it in to the street sales supervisor, ves. 

Q. Is there a regular form for such report? 

A. Well, he may use that—— 

Mr. Fink: Sales slip; it 1s already in evidence. 

Mr. Jacobs: No; let the witness answer the 
question, Mr. Fink. 

A. That is part of it, Mr. Fink. There are two 
sourees, really: that exhibit vou had there a moment 
ago—lI forget what you labeled it—he may use that 
for the total number of papers he has distributed 
during the night; and the rest [353] of his informa- 
tion in his actual street sales he gets from his corner 
tags from the vendors, or sales slips, as they are 
ealled in the exhibit, and then they will be recorded 
by the street supervisor to get the total street sales, 
which ineludes vendors, newsboys not under the 
union, and rack sales if it is morning sales. 

4). 1 take it that he also uses Defendant’s Ex- 
hibit Y for some of his information ? 

A. Yes, I imagine he does. 

Q. Let us digress just a moment, Mr. Nichols. 
During the years 1937 to 1940, were news vendors 
employed to sell the Chronicle in the morning, or 
is it—Just answer that question. 
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Mr. Fink: Objected to as to form. The news 
vendors were net employed at all. 

Mia. Jacobs: Engaged, if you like. 

A. J didn’t quite get your question, Mr. Jacobs. 

Q. As I understand it, the principal sales of the 
Chronicle in the years 1937 to 1940 were on the right 
side, is it not true? 

A. Yes, the larger sale was on the night side. 

Q. And news vendors were engaged to sell on 
the night side? A. Yes, sir. 

Q. During the years 1937 to ’40 how many news 
vendors, if any, were engaged on the day side of 
the Chronicle? 

A. I don’t know, Mr. Jacobs. I don’t recall ex- 
actly how many [3854] were on the morning side. 

Q. Isn’t it true that very few vendors are en- 
gaged to sell the Chronicle on the day side? 

A. There are fewer on the morning side, yes. 

Q. Isn’t it true that the bulk of the sales on the 
morning side come through the coin racks? 

A. At the present time. 

Q. Likewise wasn’t that true in 1940? 

A. I don’t recall; I doubt it very much. 

Q. Do you think it was different in 1940 than 
it is today? 

A. Yes. [ think it was different then. 

Q. In what respect? 

A. The circulation has gained considerably since 
that period. 
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Q. I know, but in sales on the day side, is that 
accomplished in a different manner than it was in 
1940? 

A. No, I think the same methods are used now; 
practically the same. 

Q. I ask you again, isn’t it true today that the 
bulk of sales in the morning of the Chronicle is 
accomplished on the streets by coin racks and not 
by news vendors? A. Yes, that is true. 

Q. That was true in 1940, wasn’t it? 

A. I don’t recall without looking up the records, 
Mr. Jacobs, although I would say that it would be 
higher, yes. 

Mr. Jacobs: Mark this for identification, please. 

The Clerk: Defendant’s Z for Identification. 

Mr. Jacobs: I show you Defendant’s Exhibit Z 
for identification and ask you if vou recognize it, 
_and if so, state what it is? 
| <A. Yes, this is a report of the a.m. street sales. 
That is the morning side. 

The Court: You mean it is the form on which 
he makes his report ? 

A. Yes. 

Mr. Jacobs: Defendant’s Exhibit Z is offered in 
evidence. 


(Thereupon the document referred to was 
marked Defendant’s Exhibit Z in evidence.) 
Q. (By Mr. Jacobs): Who makes ont that 
form? 
A. That form is completed by the morning street 
sales supervisor. 
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Mr. Jacobs: Mark that for identification, please. 

The Clerk: Defendant’s Exhibit AA for Identi- 
fication. 

Q. (By Mr. Jacobs): I show you defendant’s 
Exhibit AA for Identification, and ask you if you 
recognize it? 

A. Yes, that is another form used by the whole- 
salers in making their distribution. 

@. Was that form or a similar one used from 
1937 to 1940? 

A. No, I don’t think it was in effect at that time, 
Mr. Jacobs. { don’t know how long this has been in 
effect. It has been probably three or four years. 

Q@. Was there a similar one in use in 1940? 

A. No, I think that was one—the large size one 
in that [356] exhibit was used for that purpose. 

Mr. Jacobs: Will you staple these together and 
mark them for identification, please ? 

The Clerk: Marked AB, Defendant’s, for Iden- 
tification. 

Mr. Jacobs: I show you Defendant’s Exhibit AB 
for Identification, which consists of seven pares sta- 
pled together, and ask you if von recognize them? 

A. Yes, Ido, Mr. Jacobs. 

Q. Will you state what it is? 

A. This is a form used by the San Francisco 
Chronicle in listing the amounts of guaranty due 
the vendors weekly. 

Mr. Jacobs: Government’s Exhibit AB is of- 
fered in evidence. 

The Court: Very well. 
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My. Fink: J don’t think T have any objection to 
the form, but I do want, before it is introduced in 
evidence, to ask that the Court request counsel to 
identify it as to time. [857] 

Q. This form, or one similar was used in the 
years 1937 to 1940? 

A. I don’t know about 1937, Mr. Jacobs. 

Q. At any time? 

A. We had a mimeographed form when we first 
started, listing the amounts of profits by the vendors 
and the amounts of guarantees that was due them, 
but it is practically the same except it is now printed 
and lists the corners on the night side and the morn- 
ing side. 

Q. Your answer is that some time during 1937 
to 1940 this form or one similar to it was in use. 

A. Yes, to the best of my recollection. 

Mr. Jacobs: I renew the offer. 

The Court: It may be admitted. 


(The document referred to was admitted in 
evidence and marked Defendant’s Exhibit 
A-B.) 


(A document was marked Defendant’s A-C 
for identification. ) 


Q. (By Mr. Jacobs): [ show you Defendant’s 
Exhibit A-C for identification, and ask you what 
it is? 

A. This is a form used by the Chronicle called 
a corner complaint. 

@. Was this form or one similar to it in use at 
any time in 1937 to 1940? 
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A. I don’t recall, Mr. Jacobs. That is not under 
my jurisdiction, really. We have got several copies 
around. I had some in the file, but I have no use 
for them personally. 

Q. You don’t know when this form started in 
use ? A. No, I don’t. [858] 

Q. Does it go back as far as you remember? 

A. I don’t recall exactly. I just came across it 
not so long ago. They file them in a specific place, 
because they have been going to another place such 
as the cirewation manager or his assistants, who 
was handling street sales. 

Q. Mr. Nicholes, are you familiar with the rela- 
tions between the wholesalers and their supervisors ? 

A. Somewhat. That is not in my department, 
however. 

Mr. Jacobs: May it please the Court, I want to 
state this for the record: I have endeavored to 
shorten this proceeding. I have asked Mr. Nicholes 
at the stand what his acquaintanceship is with the 
paper. 

The Court: What? 

Mr. Jacoos: What his familiarity with the prac- 
tice of the paper is. He states he is the office cir- 
culation manager. 

Mr. Fink: The office circulation manager? He 
has not so stated. 

Mr. Jacobs: I beg your pardon. 

®. State your function again. 

A. Circulation office manager. There is a dif- 
ference, however. 
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Mr. Jacobs: I have asked him also whether any- 
body else is familiar with that, and he points to the 
eredit circulation manager who was not here dur- 
ing the taxable period. He also stated that nobody 
else here has that familiarity. This witness has not 
that acquaintanceship. I don’t see how I [859] could 
pursue the line of examination. I thought I could 
get this stuff in evidence, based on the testimony of 
this witness. He repudiates the knowledge. 

The Court: Does this arise because of this par- 
ticular form? 

Mr. Jacobs: Yes, your Honor. 

The Court: Is there anything else except this 
form? 

Mr. Jacobs: I don’t know at this time. I want 
to pursue the examination further. 

Mr. Fink: I have not objected to any forms, 
though I asked you to clear up a date. I have not 
objected to any forms. 

Mr. Jacobs: I offer this in evidence. But, I will 
just state, your Honor, that this witness fails to 
establish clearly, in my mind whether this form I 
just put in evidence was used over the taxable pe- 
riod. His memory is hazy utterly about how far this 
form goes. 

The Court: We cannot help that. 

My. Jacobs: If it please the Court, I want to 
complete the record as to The Chronicle. There is 
nobody here from The Chronicle who is familiar 
with the period. 

The Court: Well, if he is not familiar with the 
period, what are we going to do about it? 
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Q. (By Mr. Jacobs): Do you know, Mr. Nich- 
oles, how this form was used? [360] 

A. I may have some general knowledge, Mr. 
Jacobs, but inasmuch as it is not my affair, I don’t 
feel I should answer it because I might not be giv- 
ing the truth. 

The Court: Who knows about it? Whose func- 
tion is it? 

A. Mr. Gilroy used to know during his period, 
being circulation manager, and one of the street 
sales supervisors handles it now, together with Mr. 
Forbes, the City Cireulation manager. 
~ @. How about the period 1937 to 1940? 

A. I don’t know who handled it then. I assume 
Mire Gilroyadid? 

Q. (By Mr. Jacobs): Mr. Gilroy is the circula- 
tion manager, and he is out of town, I am told by 
Mr. Nicholes. In view of Mr. Fink’s offer to prove, 
1 don’t see how we can prove it. I am trying to save 
the time of the Court to get in the evidence. I am 
doing my level best, but I want the Court to appre- 
ejate that. 

The Court: What is the importance of this 
form? 

Mr. Jacobs: This form, as I understand it, is 
commonly employed, is regularly employed, in the 
records kept in the regular course of business by 
the wholesalers of complaints filed by the wholesal- 
eve of delinquencies and deficiencies of the vendors. 

The Court: Maybe Mr. Fink would testify they 
made complaints on this form or another form. 
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Mr. Fink: If vour Honor please, that is the tes- 
timony right there. Mr. Casaday so testified that 
they are turned [361] in to the office. There is no 
dispute; I have not objected to one of. these forms. 

The Court: Apparently this may go in as a form 
that was used, or some form substantially similar 
to it, reporting complaints as to the conduct of the 
vendors during the period. 

mir Kank: YouxeHonor, I will verify thatjand 
state the fact to the Court whatever it is. 

Mr. Jacobs: Will vou mark these folders for 
identification, please. 

Mr. Fink: Your Honor, let me say this: Mr. 
Gilroy has been in constant attendance on the court 
up until today. A conference of vital importance to 
all newspapers is going on, a conference on news- 
print. He is attending that. That is the reason he 
is not here. 


(The folders were marked Defendant’s Ex- 
hibit A-D and A-E for identification.) 


Q. (By Mr. Jacobs): Mr. Nicholes, I show you 
Defendant’s Exhibits A-D and A-E for identifica- 
tion, and ask you if you recognize them? 

ieee. I clo. 

Q. What are they? 

A. These are files, they are the corner com- 
plaints, the third copy of which came along with 
the other data in connection with the news vendors’ 
guarantee. 
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Q. These records are part of the regular busi- 
ness records of The Chronicle? A. Yes. [362] 

Q. Do you know of your own knowledge, Mr. 
Nicholes, that the wholesalers filled out this form? 
Is that correct? A. Yes. 

Q. Filled it out singly or in triplicate? 

A. I think it was made in triplicate. I would 
not say for sure, because 

Q@. That is not your department? 

A. That is not my department. 

Mr. Jacobs: The Government offers them in evi- 
dence, Defendant’s Exhibits A-d and A-e. 

The Court: Don’t offer them in evidence. I am 
not going. to read them, Counsel, for a determination 
of this case. Make a statement of what is in there 
and Counsel may agree. 

Mr. Jacobs: May I read what I think is an illus- 
trative one. These are typical corner complaints. 

The Court: Just state the substance of what is 
in the file. Probably they won’t dispute it. Why 
enctunber the record with matters of that kind? 

Mr. Jacobs: If it please the Court, to complete 
the record, these complaints state the actual work- 
ing relationship between the wholesaler and the 


vendor. Now each one singly, there are a number 
of different types of complaints, which can only be 
appreciated by the over-all picture. No one com- 
plaint gives the Court the actual dav to day rela- 
tionship, but taken all along they do indicate to the 
Court, and do establish just how the wholesaler deals 
with the vendor, and [863] this is the best evidence, 
the day to day record. 
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The Court: What is the substance of the day to 
day records? What do they show? 

Mr. Fink: May we have first the period covered? 
I have not even seen these, if it please your Honor. 
May we have the period identified ? 

Mr. Jacobs: 1942 and 1948. 

Q. Mr. Nicholes, have you such records prior to 
this time? 

A. No, that is all I could locate, Mr. Jacobs, as 
far back as that period there. 

Mr. Jacobs: ‘These are the only available records 
of the working relationship. I think rather than 
have this witness testify what the wholesalers and 
the vendors, here is the record, made day by day 
by the wholesalers. 

The Court: These are complaints the wholesaler 
files with the newspaper as to what he finds in the 
way of fault with the way the vendors are operat- 
ing ? 

Mr. Jacobs: Yes, your Honor. 

The Court: That is the record of such com- 
plaints kept ? 

Mr. Jacobs: The nature of the complaints is 
what I am getting at, your Honor. For instance, 
it shows that the wholesalers normally tells the 
drunken vendor that he checks him in before the 
end of the sales period and sends him home. We 
think that is pertinent. Let me give your Honor 
some idea. 

The Court: All right. [864] 
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Mr. Jacobs: <A eomplaint of May 28, 1948, sub- 
mitted by a wholesaler named Ford with reference 
to a vendor at Fifth and Mission, time 11:45. 
“When I drove up with the last edition at 4:00 p.m., 
he only had—"’ I wanted to give him $10, he re- 
fused to aeeept, so I eheeked him in and sent the 
vendor home.”’ 

Mr. Fink: The trouble was he wanted to leave 
the corner before the regular time. 

Mr. Jacobs: There is a demoustration of what 
the wholesaler did, said ‘‘You are through for the 
day’’—'‘He refused to aceept my order.” 

Mr. Fink: On the contrary, the report shows the 
vendor wanted to get out himself. 

Mr. Linn: May I suggest. if vour Honor does 
not want to read them, that you leave them in the 
envelope. .In the Hearst exse these matters were 
considered very material. 

The Court: What case? 

Mr. Linn: The National Labor Relations vs. 
Hearst. Just leave them in the reeards. 

The Court: Well, they are part of the records of 
The Chronicle, are they? 

Mr. Linn: Yes. Ff thatais not-clear, ismit Tat 
agreed to by stipulation ? 

The Court: These are taken from your records 
you produeed them? [3865] 

The Witness: Yes. 

“he Ceurt: All right. Put them in evidenee. 

Mr. Pink: If your Honor please, before you 
permit them in evidence, I want to make a formal 
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objection. I object to them on the ground that they 
are incompetent, irrelevant and immaterial, because 
it appears by the statement of counsel that they are 
for the period of 1943. Did you say 1942 and 1943, 
or just 1943? on 

Mr. Jacobs: 1942 and 1943. 

Mi. Fink: 1942 and 1948, and have no bearing on 
what may have happened in the period of 1937 to 
1940, 

Mr. Jacobs: I ask the Court to note that the con- 
tracts for this period are in evidence. Again I say 
there is no substantia] variation between the eon- 
tracts for the taxable period. 

The Court: There may be some evidence that 
similar procedure was followed. I will let the files 
be marked in evidenee, and Counsel] ean eall my 
attention, if it is part of the reeord of The Chron- 
lele, I will allow it in evidence and Counsel can 
eall my attention to such portions as he deems per- 
tinent. 

(The complaint files were marked Defend- 
ant’s Exhibits Nos. A-D and A-E in evidence.) 


Mr. Jacobs: No further questions. [366] 
Redirect Examination 


Mr. Fink: I think I have one other question 
that suggested itself to me. Have von got Exhibit 
A-B, Mr. Clerk, please. 

Mr. Jacobs: I understand, your Honor, that if 
I want to reeall a witness to identify the corner 
guarantee file which he was asked to produce, I 
may? 
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The Court: Well, you may be able to do that out 
of court. Just present it. I don’t want to take up 
unnecessary time on the production of records. You 
will be given an opportunity to present it. 

Q. (By Mr. Fink): Mr. Nicholes, I hand you 
Defendant’s Exhibit A-B. Do I understand you 
correctly to testify that that form is the successor 
to a mimeographed form? A. Yes. 

@. And was the mimeographed form laid out on 
the same plan as that form was laid out? 

A. Well, no. It was very incomplete. It was 
just ruled off more than anything else, to show the 
corners and the profits and the vendors. 

Q. Mr. Nicholes, is it part of your duty in The 
Chronicle to keep track of the changes in the con- 
tracts of the vendors? A. No, it ister 

Mr. Fink: ‘That. is alll 

The Court: That is all. 

The Witness: I might say, your Honor, I did not 
mean [867] to be evasive a minute ago, in regard 
to those folders. The information Mr. Jacobs talked 
to me about, [I completely overlooked that 1943. I 
did not mean to be evasive, just nervous so to speak. 
I did not check them on that subject, but I ean sup- 
ply that information. 

Mr. Jacobs: There is no suggestion of bad faith. 

(Witness excused.) 

The Court: Have you a similar witness for the 
Call-Bulictin ? 

.Mr. Fink: I have a similar witness. Mr. Win- 
chester, will you take the stand, please. 
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KK. R. WINCHESTER 


ealled as a witness on behalf of the Plaintiffs; 
sworn. 


The Clerk: State your name to the Court, please. 
A. E. R. Winchester. 


Direct Examination 

By Mr. Fink: 

Q. What is your occupation, Mr. Winchester? 

A. Circulation Manager for the San Francisco 
Call-Bulletin. 

Q. How long have you been such? 

A. In that capacity for about three years. 

Q. Were you with the San Francisco Call-Bulle- 
tin prior to that time? 
I have been sinee 1929. 
What was your title prior to three vears ago. 
Assistant Cirenlation Manager. 
And you were such for how long? 
Approximately four years. [3868] 
The Circulation Manager of the San Fran- 
cisco Call-Bulletin was named Pressly Mallory, is 
that correct ? A. That is correct. 

@. He has passed away. He died approximately 


OPoOror 


three years ago? ee Ver 
Q. Mr. Winchester, have vou been in court con- 
tinuously sinee the opening of this case? 
A. TI have. 
Q. Did you hear the testimony of Mr. Parrish? 
peel ecdid. 
Q. And of Mr. Casaday ? A. I did. 
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Q. Does the San Francisco Call-Bulletin operate 
its street vendor sales in approximately the same 
manner as that described by Mr. Parrish and Mr. 
Casaday ? A. They do. 

Mr. Fink: Take the witness. 


Cross-Examination 


By Mr. Jacobs: 

Q. You heard also the testimony of Mr. Nich- 
oles? A. Thatis right. 

Q. Would you say the Call-Bulletin maintains 
sinular records, carries on operations similar to 
what Mr. Nicholes testified ? 

A. With some variation, Mr. Jacobs, but basi- 
cally the same. 

Q. Myr. Winchester, during the years 1937 to 
1940 approximately how many corners or locations 
was the Call-Bulletin sold at by the Union street 
news vendors? A. Oh, roughly, 200 to 225. 

Q. And do you know approximately on how 
many corners the sales [869] were insufficient to 
meet the guaranteed minimum under the Union 
contract ? 

A. Probably 25%, maybe a little in excess of 
that. 

Mr. Jacobs: That is all. 

Nr. Fink: “Thatisealr 


(Witness excused.) 
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Mr. Fink: Myr. McGarry, will you take the stand, 
please ? 

The Court: Still another paper ? 

Mr. Fink: No, I wanted to present everybody, 
your Honor. This is the Circulation Manager of 
the San Francisco Chronicle. 

The Court: Well, do you need him? 

Mr. Fink: I just wanted to ask him the same 
questions, because if you recall Mr. Nicholes quali- 
fied his testimony by saying he was the only super- 
visor of the office circulation, something of that sort. 


FRANK R. McGARRY 
a witness called for the plaintiff; sworn. 


The Clerk: State your name to the Court, please. 
A. Frank R. MeGarry. 


Direct Examination 

By Mr. Fink: 

Q. Mr. McGarry, what is your occupation ? 

A. Circulation Manager of the San Francisco 
Chronicle. 

Q@. How long have you been such? 

A. Since October, 1944. 

Q. How long have you been with the San Fran- 
cisco Chroniec!e? A. About fifteen years. [370] 

Q. And prior to becoming circulation manager, 
what was vour title? 

A. Iwas on the road, a road man, 

Q. That took vou out of San Francisco? 

A. Yes, entirely. 
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Q. Mr. McGarry, have you been in continuous 
attendance upon the court since this case opened? 

ioe i have. 

Q. Did you hear the testimony of Mr. Parrish 
and Mr. Casaday? even) Decade 

Q. Does the San Francisco Chronicle operate its 
street vendor sale in substantially the same manner 
as described in the testimony of those two gentle- 
men ? A. I think exactly the same. 

Mr. Fink: Take the witness. 


Cross-Examination 


By Mr. Jacobs: 

Q. Mr. McGarry, you did not have anything to 
do with street vendors in the years 1937 to 1940, 
did you? A. No. 

Q. Your answer to Mr. Fink’s questions only 
apples to the present time, is that right ? 

A. Yes, sir. 

Mr. Jacobs: That is all. 


Redirect Examination 


By Mr. Fink: 

Q. By the way, you inherited a svstem when you 
became circulation manager, did you not? 

A. Yes. 

Q). You have operated that system exaetly as it 
was before, have you? Aes: 

Mr. Fink: Thatissale 


(Witness excused.) [871] 
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Mr. Fink: Now, if your Honor please, I think 
so far as the plaintiffs are concerned, that we are 
prepared to rest, with this reservation: I desire to 
examine the exhibits. I think one or two merely are 
marked for identification. I would like to offer them 
in evidence. Otherwise, the plaintiffs rest. 


(Plaintiffs rested.) 


Mr. Jacobs: At this time, if it please the Court, 
the Government files a motion for judgment at the 
close of the plaintiffs’ case, for the reason that the 
plaintiffs have neither pleaded nor proved that the 
Union street news vendors, the subiect of this con- 
tract, are independent contractors. I have filed a 
written motion for Judgment which states that im 
different form, with several specific grounds, but in 
substance the reason is that the plaintiffs have not 
proved a cause of action or facts sufficient on which 
the Court can find for the plaintiffs. 

Now, does the Court wish to entertain argument 
at this time? 

The Court: Do you want to submit the ease on 
that, or do you intend to present some evidence ? 

Mr. Jacobs: Yes, | intend to present some evi- 
denee. I don’t mind telling vowr Honor that most 
of the Government’s witnesses are not here. We did 
not want to take them away from their employment, 
because we thought the plaintiffs [872] would oc- 
cupy most of the day. 

The Court: How much time do you want for 
witnesses? I think you mentioned this morning they 
might be brief. 
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Mr. Jacobs: I think it might be the subject of 
stipulation. 

Does your Honor want to take the motion under 
advisement ? 

The Court: I think that is the best thing to do, 
don't vou, unless you want the case determined on 
the motion. 

Mr. Jacobs: No, I do not. 

The Court: I think it is best to take it under ad- 
visement at the close of the case. I will do that. 

Mr. Jacobs: Now, a good many of the Govern- 
ment’s witnesses are news vendors. I might say 
frankly, the news vendors I have never seen. They 
were subpoenaed by names furnished by the Union. 
The principal reason we want to call them is to in- 
troduce evidence 

The Government offers in evidence Defendant’s 
Exhibit, what is that? 

The Clerk: It has not been marked. 

Mr. Jacobs: I will call Mr. Parrish, then. 

The Court: Maybe Mr. Fink will agree that it 
may be offered in evidence. 

Is that the one? 

Mr. Jacobs: Yes. 

The Court: That has been marked for identi- 
fication. [373] 

The Clerk: That has been marked for identifiea- 
tion. 

Mr. Jacohs: The Defendant offers Defendant’s 
Exhibit N for identification, the income tax return 
of William Parrish for the year 1940, and before 
entertaining any objection from Counsel for the 
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plaintiffs, the purpose of this offer is to show a 
return by William Parrish as a news vendor for 
1940, in which he reports part of his income from 
the sale of newspapers as a news vendor as wages 
as coming from The Examimer and The Chronicle. 

Mr. Fink: Now, just a minute. Let me see that. 

Mr. Jacobs: I would iike your Honor to examine 
the form. 

Mr. Fink: If your Honor please, J object to a 
statement—I hate to characterize a statement as 
untrue, but that statement 1s definitely untrue and 
Counsel knows it to be untrue. Schedule A of the 
meome tax return form reads: ‘‘Income received 
from others, consisting of salaries, wages, fees, 
commissions, bonuses, and other compensation for 
personal services.”’ 

Mr. Jacobs: Let me 

Mr. Fink: Pardon me 

The Court: Don’t behave like a couple of chil- 
dren. 

Mr. Jacobs: If the Court please, may f have an 
opportunity to explain the purpose of the offer. 

My. Linn: I suggest that Mr. Jacebs is not ac- 
customed to Mr. Fink. [874] 

The Court: Don’t get excited. 

Mr. Fink: I thought I was addresing the Court. 

The Court: should lke to try this case without 
ealling you to order. Let me see the form. 

Mr. Fink: Well, I would be delighted. 

The Court: This is the regular income tax re- 


turn form? 
Mr. Fink: Yes. 
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Mr. Jacobs: May it please the Court, I want, if 


I may 

The Court: You are seeking to introduce these 
income tax returns of various vendors, on the 
ground that vou claim it shows they reported their 
income from the sales of newspapers as salaries. 
Is. that the point? 

Mr. Jacobs: Also, your Honor, that they repre- 
seuted under Schedule A, you notice the name and 
address of the employer, and it gives the name of 
the paper in that case as in other cases. 

IT also want to eall your Honor’s attention to the 
purpose of the return. On the first sheet of the 
return, your Honor, it says: ‘Individual income 
and income tax return for gross incomes of not 
more than $5000 derived from salaries, wages, divi- 
dends interest and annuities (Note: If you are en- 
gaged in a profession or business—including from 
income or you are a member of a partnership or 
had income or losses from renting or sale of prop- 
erty, use Form 1040).”’ 

In other words, an entirely different form. This 
is [3875] strictly a report of income from salaries 
and wages, not a business in some form. 

The Court: Well, I suppose if they did that, it 
won’t be the first time that people have cither been 
confused by or filed the wrong income tax return. 
I would not want to decide this case, very frankly, 
on the basis of how these men reported their income 
taxes. You may have it in evidence for what is it 
worth, T say that frankly to you, that they followed 
the hest form they could follow. 
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Mr. Jacobs: If the Court please, I won’t be- 
labour the point. his is a representation of the 
publisher as an employer. 

Mr. Fink: This representation of the publisher ? 

The Court: No, it is what the individual news 
vendor filed. 

Mr. Jacobs: That is right, your Honor. They 
are the people involved in this case. They are the 
employees or independent contractors. 

The Court: Well, of course, I might attach 
weight to this if it were the contention that this 
contract and relationship sought to be initiated by 
the parties under the contract were fraudulent or 
colorable, or done for the purpose of causing some- 
one else to act thereon to his or their detriment. 
Then it would have weight, because it would be an 
admission that the foim the parties went through 
was [376] designed to deceive someone else. Of 
course, this is not that kind of case, I gather from 
what you have stated to me here. If it is claimed, 
and that is why I asked that question at the begin- 
ning of the trial, if the Government contends this 
is a colorable transaction and entered into for the 
purpose of evading the effect of the Social Security 
laws, that is one thing. But, if it was entered into in 
order to establish a relationship so as not to be 
within the purview of the Act, of course that is 
a perfectly lawful, proper thing to do. The only 
question is, were their acts and the agreement such 
as would constitute them independent contractor, or 
employers and eniployees. Now, if it is under that 
theory we are proceeding in this case, then the mere 
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statement of-the vendors in filing income tax re- 
turns, reporting under this form, I would not 
think would have much weight, because after all, it 
is whet they did in the performance of the contract 
and under the terms of the contract, what thev 
agreed to under the contract, that are the deter- 
mining factors as to their status. Don’t yon think 
that is right? 

Mr. Jacobs: That is right, vour Honor. 

The Court: After all, the Government was not 
interested in this matter; the Government is not 
trying to make somebody be an employee if he wants 
to he an independent contractor; it is not trying 
to make somebody be an independent contractor if 
he wants to be an emplovee. The Government occu- 
pies a position in which itself sets a very high 
standard of conduct. [877] It is not forcing anybody 
to do anything. ‘The only question in the ease is 
whether or not the actual status of the parties is 
such as by their acts, as evidenced by their actual 
conduet, and the agreement, is such as to take them 
within the purview of this statute or not. 

My. Jacobs: Regardless of the relationship they 
think they entered into, honestly or otherwise. They 
may have entered it in all good faith. 

The Court: I am not bound, and I don’t think 
either side wants me to decide on the basis of what 
the parties think they were doing, or state about the 
relationship, but on their acua] relationship. 

Mr. Jacobs: In that connection Mr. Fink has 
stated the intention and belief of the parties, the 
parties being the publishers and the vendors, was 
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not that of employer and employee. They will point 
to Paragraph L of the contract which states that in 
so many words. Now, if that behef is correct, is 
relevant, if the belief of the parties is relevant, 
good faith ov bad faith belief, if the belief is rele- 
vant, then this also is representation of the belief 
of the relationship of the parties, a return that 
states they believe in effect, it is a form statement, 
believe the publishers as their employers. 

The Court: Well, you may mark it in evidence 
as the statement of Mr. Parrish, but subject to 
Counsel’s objection [378] so the record may be very 
elear on it. J will say to you now, that J don’t attach 
much weight to it in determining the issues pre- 
sented, so you won’t be misled when vou submit the 
ease on that. I think the issue is a much more defi- 
nite one, and has to be determined upon the actual 
conduct of the parties, their actual agreement, and 
what they did under the agreement rather than by 
statements that they may have made that were 
beyond and outside of the limits of theiv actual re- 
lationship. In other words, I don’t think statement 
wowd be any different than some statement My. 
Parrish may have made at a teaparty to someone 
else, that he really was an emplovee; that the way he 
felt about it he was an employee, because it would 
not make any difference. The matter has to he 
determined on the basis of what the facts disclose 
to he the acinal status of the parties. 

Mr. Fink: For the purpose of the record, your 
Honor, I object to the intreduetion in evidence of 
Defendant’s Exhibit N, upon the ground that it is 
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incompetent, irrelevant and immaterial; on the fur- 
ther ground that it is hearsay as concerns the pub- 
lishers, The San Francisco Chronicle and the Hearst 
Publications, Inc. And may I gently suggest, your 
Honor, I think it is a breach of the confidential sec- 
tion of the Income Tax Statute. 

The Court: Where did this income tax statement 
come from? [379] 

My. Fink: Well, Counsel produced it. 

The Court: Maybe Mr. Parrish produced it. 

Myr. Jacobs: I produced it; I produced them all. 

Mr. Fink: No, Mr. Parrish did not produce it. 
This gentleman, Counsel here, has a stack of them. 
I think it is in contravention of the statute. 

Mr. Jacobs: What statute? 

Mr. Fink: The Income Tax Statute which pro- 
vides that income tax returns are confidential, and 
have been for many years last past. 

The Court: There may be something in that. 

Mr. Jacobs: If it please the Court, this is not a 
question of a third party going into the Govern- 
ment to ask for a disclosure. John Doe cannot come 
to the Treasury Department, but this is the Depart- 
ment of Justice taking information furnished by 
the Treasury Department for the official use of the 
Government. Furthermore, I know of no statute 
that prohibits the use of the Department of Justice 
of anything bearing on the issues here. 

The Court: Iam not so sure about that, Counsel. 
I don’t think the Department of Justice, statutory 
provisions or not to the contrary, has a right to dig 
up this man’s income tax statement and offer it in 
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evidence here in this court on a matter of whether 
Social Security tax shall be paid. [880] 

Mr. Jacobs: I have no desire to disclose it to: 
the world or anybody else. 

The Court: I know, but once the income tax 
statement is offered in evidence, it is disclosed, be- 
cause the record is in a court. proceeding. Anybody 
interested in the case can come around and find what 
Mr. Parrish’s income is, once it is offered in evi- 
dence. IJ am not sure. J have not had that point 
submitted to me, but I would feel it is a subject- 
matter for the exercise of some discretion on the 
part of the Court. 

Mr. Fink: Mr. Parrish is not a party to this 
action, your Honor, and if his income became a 
material factor in the case, I would think the Gov- 
ernment, by some means, could with good grace offer 
the return. But to dig up his return because he 
happens to be an official of the Union, and introduce 
it in evidence, I say is a violation of the statute. 

The Court: It might be possible that a tax re- 
turn might be admissible by way of impeachment. 
If you asked him the question: ‘‘Is it not the fact 
that you, yourself, claimed your income or salary 
from the San Francisco Chronicle’’ and he denied it, 
you might be able to produce it for that purpose, to 
negative the statement. I don’t know that you have 
a right to come in out of the clear sky and offer a 
man’s income tax statement in a case of this kind. 
After what Counsel has said to me, I would want to 
see some authority [881] before that would be done. 
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Mr. Jacobs: Let me state the position, so there 
will be no question about it, your Honor. This re- 
turn is offered in the case of Mr. Parrish, not be- 
cause he is not a party to the suit, but he is a party 
to the contract here under interpretation, and it is 
clearly established under the Restatement of Law 
and other authorities that behef of the nature of 
the relationship between the parties is evidence of 
their relationship. That is stated in the Restatement 
of the Law, the existing law as to what is evidence 
of the employment relation, the belief of the parties. 

The Court: I ean understand that, but I think 
that what we are talking about is, is the right of 
the Attorney General to come in here and having 
gotten income tax statements in this way, offer them 
in evidence in the case. 

Mr. Jacobs: I will preserve the confidential na- 
ture if there is any. I don’t admit there is. I will 
be glad to read it in evidence without the amounts. 
There is no questicn that he is a vendor, the fact that 
he reported an unspecified amount from the news- 
paper as his emplover, and I will withdraw the 
offer of the return itself. 

The Court: Well, E suppose, subject to the ob- 
jections that have been made, probably you could 
get an admission, Counsel would be willing to stipu- 
late that you are prepared to show that a number 
of news vendors reported in their income [8821 tax 
returns, under the column you have designated, in- 
come from sales of newspapers, The Chronicle, The 
Examiner, or the Bulletin, as the case may be. 
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Mr. Jacobs: ‘That is perfectly satisfactory to the 
Government. 

The Court: Is that what you are going to bring 
them all in for? . 

Mr. Jacobs: After getting a few of them to 
testify, I will offer a stipulation as to the remaining. 

The Court: On this matter? 

Mr. Jacobs: Yes. 

The Court: Are you able to state in number of 
returns that that is the situation? 

Mr. Jacobs: Yes, your Honor. 

The Court: Well, can you come to some stipula- 
tion as to that, Mr. Fink? Subject to its compe- 
tency ? 

Mr. Fink: Iam sorry. I was talking to Counsel. 
May we try to get together before we resume? 

The Court: Let me find out if there will be other 
evidence in this ease. 

Mr. Jacobs: I am not certain. I may want to 
call another witness. : . 

The Court: Because I have ordered all .the peo- 
ple in the other case to come back, and you heard 
that two of the witnesses, one on-each side, have 
come from a distance. I [3883] know you have too, 
of course. I don’t want to cut off your evidence, but 
I want to try to shorten this, if it is on matters 
subject to the materiality and weight, that are not 
subject to dispute. See if you cannot work out a 
stipulation on this subject of income tax returns. 

Mr. Jacobs: May I suggest it now? 

The Court: Certainly. 
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Mr. Jacobs: I suggest a stipulation 

Mr. Ladar: Judge, this is news to me. I am 
here on behalf of this Union. I think I would be 
remiss in my duty here if I did not say to your 
Honor that I would like to protest the use of the 
income tax statements of the members of this Union 
for any purpose. I don’t think for the purposes of 
this case anybody had a right to get them, or look 
at them. If there was something here I felt was 
going to be vital to you in the determination of the 
ease, I don’t think I would make a statement, but 
I have listened and looked at the statement. I don’t 
see any place on the statement that Mr. Parrish 
could have entered his income other than the way 
it is entered. 

The Court: Counsel in quite right; this form is 
only for the use of so-called wage earners. There is 
another form if you have ineome from a business or 
profession; you use another form. Of course, if 
this form is used, that is the only place it can be 
entered, but it is the use of this form. [884] 

Mr. Ladar: Therefore I have my objection. 
That he used the particular form 1040-A, I think 
he could do that. Unless there is some right. the 
Government has to take this information, I would 
like to lay before your Honor the proposition, but 
I would like to object on behalf of the members 
of this Union to the use of their income tax returns 
in a case sueh as this. I don’t think anybody had 
a right to take them or look at them. 

Mr. Jacobs: May I suggest a stipulation to this 
effect: that the following named individuals, mem- 
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bers of the News Vendors Union, engaged in the 
sale of one of the three papers, the Chronicle, The 
Examiner, or the Call-Bulletin, that they filed 
income tax returns for the year 1940 on form 
1040-A in which they stated their occupation was 
news vendor, listed in Item 1 their income from 
the sale of newspapers under Item 1 as being from 
salaries, compensation for personal services. On 
Schedule A they have listed the name of the pub- 
lisher or newspaper as their employers, and signed 
mhe reve 

The Court: Well, suppose vou gentlemen con- 
sider that stipulation. 

Mr. Fink: I will consider the stipulation, but 
your Honor, I point out to the Court that I doubt 
my right to look at these returns. Counsel has 
a number of them, obviously. [385] 

The Court: Are these copies? 

Mr. Jacobs: No. 

Mr. Fink: He has a whole group. I would 
say 35 to 40 there. I don’t know if that is accurate. 
I doubt my right to look at that, and [ would think 
I would want to examine them to see exactly what 
the different men said before I could enter a stip- 
ulation. If a stipulation can be worked out where 
it is put in general terms, I may be able to accept 
it without examining them. I don’t want to ex- 
amine them. 

Mr. Jacobs: Did you listen to the form of stipu- 
lation ? 

Mr. Fink: I certainly did, and I found you 
said, ‘‘The following named men’. I assumed 
you were going to name each individual. 
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Mr. Jacobs: Without naming the mcome in 
any respect. 

Mr. Fink: You said ‘‘the following named men’”’. 

Mr. Jacobs: That is right. 

Mr. Fink: I don’t know what names are there. 

Mr. Jacobs: These names were taken from a 
roster furnished by the Union. There is no doubt 
in my mind that they are Union news vendors 
engaged in the sale of the plaintiffs’ newspapers. 

My. Fink: I will make this suggestion, your 
Honor, I will consider the stipulation; Mr. Ladar 
will furnish me with information necessary, and 
if I can stipulate to it, I will. [386] 

The Conrt: Very well. Now, aside from that 
you say there will be some other evidence, vou 
think ? 

Mr. Jacobs: Yes, two or three witnesses. It 
should not take more than the remainder of the 
morning. I am sure of that. 

The Court: Because I have all these people 
coming hack. Maybe we better start this case a 
httle earlier. then. 

Mr. Jacobs: I hope the Court understands that 
I tried to be cooperative. 

The Court: fF am not complaiming. 

Mr. Jacobs: No pressure was put on me by 
the Court or Counsel. but I would have gone to 
undue length hy stipulation to shorten the ease, 
because I do not want to extend it indefinitely 
under vour Honor’s present feeline. 

‘The Court: All I have been attempting to ac- 
complish is to get Counsel to try to agree upon 
some of the obvious facts; that is all. 
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Do you want to look at the 1943 records of The 
Chronicle referred to? 

Mr. Jacobs: Yes, your Honor. 

The Court: Well, can the witness bring those 
at 9:30 tomorrow? 

Mr. Jacobs: I think he has left, your Honor. 

Mr. Fink: He is back there. | / 

Mr. Ladar: Can you bring the euarantees that 
you were [387] asked to produce? 

Mr. Jacobs: I can confer with Mx. Nicholes. 

The Court: See if you cannot get that in shape 
so that you can produce at 10:00 o’clock. We will 
take a recess then until 10:00 0’clock. 


(Adjourned to Wednesday, April 3, 1946, 
at 10:00 o’clock a.m.) [388] 


Wednesday, April 3, 1946, 10:00 A.M. _ 


Mr. Jacobs: If your Honor please, at the close 
of the plaintiff’s case, the Government moved for 
judgment, and at that time I filed a written notice. 
The motion filed was simply on: behalf of the two 
cases of the Hearst Publishing Company. I: over- 
looked filing a written motion against The Chron- 
icle Company. a 

The Court: Very well. It may be filed. 

Mr. Jacobs: Unless there is some objection, JT 
would like to recall Mr. Casaday for one or two 
questions. 

The Court: Is Mr. Casaday here? 

Mr. Fink: Yes, he is here, your Honor. There 
is no objection upon my part. Mr. Casaday. 
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J. D. CASADAY 


called as a witness for the Government, having 
been previously sworn, testified as follows: 


Direet Examination 


By Mr. Jacobs: 

Q. You understand, Mr. Casaday, that you are 
still under oath? A. Yes, sir. 

Q. Mr. Casaday, will you state to the Court 
in what respects, if any, the sale of The San Fran- 
cisco Examiner by adult street news vendors was 
different after August 31, 1937, than the way it 
was sold before, understanding that my question 
includes [889] the manner in which The San Fran- 
cisco Examiner distributed these papers to the 
street vendors in all phases from the time it is 
printed to the time it is sold to the public. 

A. I want to understand your question clearly. 

Q. That is right. 

A. You mean the manner of distribution of 
newspapers to the vendors before and after the 
first of April, 1937? 

Q. No. 

The Court: August 31, 1937. 

A. Or August 31, 1937. 

The Court: I gather that is what Counsel means. 

Q. (By Mr. Jacobs): I don’t mean just the 
delivery of newspapers to the vendors. I mean 
the entire practice, the working relations between 
the vendor and the publishers. 

A. Well, now, that question is rather difficult 
to answer, because in some ways it is ambiguous. 
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(Testimony of J. D. Casaday) 

I would say that the principal difference in the 
practice in the distribution and sale of newspapers 
by the representatives of the publishers to the 
vendors, would be in instructions to the wholesalers 
that definitely these vendors were independent. con- 
tractors and to treat them as such. 

@. That is the only difference? 

A. I beg your pardon? 

Q. That is the only difference? 

A. That is the principal difference that I could 
be able to point out to you at this time. [390] 

Q. Was there any other difference? 

A. Well, I could not think of any right offhand. 

Q. Mr. Casaday, prior to August 31, 1937, were 
any instructions given to the wholesalers as to 
how they were to be treated, whether they would 
be treated as employees or independent contractors ? 

A. I don’t believe there was any actual instruc- 
tions given, Mr. Jacobs, but the inference at all 
times was that the news vendors were independent 
contractors. 

Q. You mean the members of your cireulation 
department gave the wholesalers to understand in 
one way or another? A. That is correct. 

Mr. Jacobs: No further questions. 

Mr. Fink: No questions. 


(Witness excused.) 


Mr. Jacobs: We will call Mr. Niecholes, please. 
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VERN L. NICHOLES 


called as a witness for the Government, having 
been previously sworn, testified as follows: 


C Direet Examination 


By Mr. Jacobs: 

Q. Mr. Nicholes, have you with you any reeords 
of the payment of bonuses or guarantees to corner 
news vendors? 

A. Yes, I have a partial record here for 1943, 
which is as far back as I have records on that. 

©. They are official records of the company? 

A. Yes. [391] 

Q. What do those records disclose as to the 
number: of vendors engaged in the sale of The 
Chronicle? Will vou state the period, please. 

A. The period here is March 14, 1943, until 
Apvil 11, 1943, that is each week ending, and there 
were approximately 250 vendors which we have 
registered here as selling papers, and from their 
eqrmines we determined there were around 78 to 80 
receiving enarantees. 

Q. May I see one of them, please? And what 
do those records disclose as to the number of indi- 
viduals who received payments of bonuses or guar- 
antees? 

Mr. Wink: Juet a minnte, vonr Honor, obvi- 
ously the objection that the records are the best 
evidence is good, and I object upon that ground. 
I don’t know that this gentleman has made a survey 
of these records which appear to be quite volumi- 
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(Testimony of Vern L. Nicholes.) 
nous. I! object upon the ground that _ records 
themselves are the best evidence. —- 

The Court: Well, that may be so, I think. Coun- 
sel is Just taking a short cut. If the witness mes 
IT will let him answer i ae. 

Once, Mr. Rego Did yon Mey a omy 
and inspection of these forms? 7 aa 

A. Yes, I glanced over them and hastily’ made 
up the figures which seemed to be approximately 
correct, although they vary from week to week, from 
one period to another period. This is 1948, but, as 
I say, those figures were approximately [892] 
correct. 

Q. And what figures are disclosed? 

A. What do you mean by that? 

Q. How many individuals received payments or 
bonuses or guarantees? 

A. Well, approximately 78 to 80, I Wea Pak 
out of 250. 

Q. And that percentage covers how many dif- 
ferent groups that you have there? 

A. That is about four or five weeks. 

Q. Are you familiar, is it within the province 
of your duties to ascertain and observe the number 
of vendors who receive bonuses or guarantees? 

A. Yes. 

Q. Would you say these figures are representa- 
tive? 

A. Well, no, I would not say in the whole period. 
They seemed to be along for four or five weeks. 
For example, at the present time the percentage 
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(Testimony of Vern L. Nicholes.) 
is considerably down, only about sixteen or twenty 
out of the total. 

Q. And after 

Mr. Fink: Let’s get the answer. 

The Court: Had you finished your answer? 

‘A. Just one or two items there. I stated in 
1946, the present period, if you are taking com- 
parative figures, it is considerably less than 19438; 
it was sixteen to twenty. 

Q. (By Mr. Jacobs): Out of how many 
vendors ? 

A. Out of approximately the same number of 
vendors. 

Q. Do you reeall during the period 19387 to 1940 
what percentage [393] of vendors received pay- 
ment of bonuses and guarantees? 

A. No, I don’t. 

Q. Have you copies of corner complaints in 
your possession there, Mr. Nicholes? 

' A. Yes) ¥ do: 

Mr. Jacobs: Can this be marked for identifica- 

tion, please? 


(The document referred to was marked De- 
fendant’s Exhibit AF for identification.) 


Q. (By Mr. Jacobs): I show you Defendant’s 
Exhibit AF for identification and ask you what it is? 

A. This is some triplicate copies of corner com- 
plaints during part of the period of 1943 and 1944 
which the wholesaler turns into the cireulation 
department. 
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(Testimony of Vern L. Nicholes.) 
Mr. Jacobs: I offer it in evidence. 
The Court: This is similar to the others? 
Mr. Jacobs: Yes, sir. 
The Court: Very well. 


(The document referred to was received in 
evidence as Defendant’s Exhibit AF.) 


Q. (By Mr. Jacobs): Have you any further 
corner complaints ? 

A. No, sir, that is all I have. 

Q. Mr. Nicholes, you stated that approximately 
70 vendors received payments of bonnses or guar- 
antees for the period you mention in 1943. Are you 
sure in your own mind that that ineludes both 
bonuses and the guarantees? [394] 

Mr. Fink: Just a minute, I object—I withdraw 
the objection. 

A. I think the Court should be informed as to 
the difference between what we call bonus, and 
guarantee. It is the same thing. The bonus is dubbed 
that for our own information to distinguish between 
the actual amount of guaranteed as earnings per 
week and an additional amount which is euaranteed 
in addition to the other amount of earnings. which 
is dubbed by the term ‘‘bonns’’. 

The Court: That is not clear to me. What do 
you mean by that? 

Mr. Jacobs: It is clear in the contract in evidence. 

The Court: Is that it? 

Mr. Jacobs: ‘The contract provides for the pay- 
ment of amonnts not designated as bonuses. 
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Q. Is it correct to state, Mr. Nicholes, that in 
the years 1942 and subsequent thereto the contracts 
with the Union provided that in the event a news 
vendor made a certain minimum profit in the con- 
tract, but did not make $40—I think that was the 
figure—he was entitled to receive an additional 
amount ? 

A. That is correct, although I don’t believe it 
was $40 at that time in 1942. 

Q. If he made over the minimum, but less than 
a certain amount, he would get an additional amount 
from the publishers ? A. That is correct. [395] 

Q. When you stated approximately 70 vendors 
received bonuses or guarantees, are you sure in 
your own mind that that number includes both 
bonuses and guarantees? A. It does. 

Mr. Jacobs: No further questions. 

The Court: Any questions? 

Mr. Fink: No, 

The Court: That is all. 

(Witness excused.) 


Mr. Jacobs: Mr. Forbes. 


H. F. FORBES 
called as a witness for the Government; sworn. 


The Clerk: State your name to the Court, please. 
A. H. F. Forhes. 


Direct Examination 
By Mr. Jacobs: 


Q. Mr. Forbes, you are employed by The Chron- 
icle? A. Yes, sir. 
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(Testimony of H. F. Forbes.) 
In what capacity? 
City Circulation Manager. 
How long have vou held that position? 
About five years, I cannot recall for sure. 
Did you work for The Chronicle prior to 
that time? A. Yes, sir, since 1932. 

Q. In what capacity? 

A. Well, in various capacities. 

Q. In the circulation department? 

A. In the circulation department entirely, 
though. 

Q. I show vou Defendant’s Exhibit AF, which 
has been introduced [396] in evidence, which are 


OFPore 


copies of the corner complaints, and ask vou if 
any of your duties have any relation to the corner 
complaints ? A. Yes, sir, thev do. 

Q. Will vou state what the relationship to tre 
corner complaints is? 

A. When the District Manager writes ot a 
corner complaint 


Q. You mean the wholesaler? 

A. When the wholesaler writes out a corner com- 
plaint, the copy of the complaint is given to me, 
and if any action is required, I call the Vendors 
Union and as a rule I speak to Mr. Kaloch, and 
pass on the complaint to him. 

@. What is the function of Mr. Kaloch? 

A. He is the business agent of the Vendors 
Union. 

@. How long has that practice been in force? 

A. It has always been in foree as far as I know. 


472 Hearst Publications, Inc. vs. 


(Testimony of H. F. Forbes.) 

Q. Are these made in triplicate? 

Mr. Fink: Was that an inadvertent word,, ‘‘en- 
foreed’*? Enforced by whom? 

Mr. Jacobs: In force, not enforeed. 

Mr. Fink: JI am sorry. 

A. ‘These, as a rule, are made in triplicate. 

Q. (By Mr. Jacobs): What disposition is 
made of the copies, if any? 

A. Well, the reason we make them in triplicate 
is so that the various heads of departments will 
have a record of what happened, and in case there 
was some dispute about payment, or something [3897] 
hike that, when the payment came in we just marked 
it paid and filed it away. If we did not have it in 
triplicate, we would not have sufficient to keep the 
records intact. 

The Court: He wants to know who gets the 
copies. 

A. Pardon me. I receive two copies and Mr. 
Nicholes receives the third copy. 

Q. (By Mr. Jacobs): You keep two copies? 

A. I keep two copies and one I will throw away, 
one I file away in a file which IT will keep mayhe 
a month or two; the other, I have pending file. 
When that particular business is cleared up, I will 
serateh it off, throw it away. 

Q. (By Mr. Jacobs): Have vou had instances 
with corner complaints where they noted de- 
linquencies or violations of the contract hy a vendor? 

A. IT did not get the question. 

Q. Have there been instances? A. Yes, sir. 
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Q. And would such a typical instance be the 
failure of a vendor to stay on the corner? 

A. It could be such an instance. I don’t know 
whether it is typical. 

Q. You have had such instances? 

A. Yes, sir. 

Q. What would you say to Mr. Kaloech with 
reference to such a complaint? 

A. I would notify him that Mr. So-and-So on 
such-and-such a corner was reported to have gone 
off the corner before the established quitting time. 

Q. Would you in any way state the dissatisfac- 
tion of the [898] publishers with that performance? 

A. I think that would be implied. I don’t know 
that I would state it. 

Q. Did you expect him to take action upon those 
complaints ? 

A. The Union will take action according to what 
it sees fit. Im some cases we expect them to take 
action; in other eases we merely notify them of 
it, so 

Q. And in those—— 

Mr. Fink: Let the witness finish. 

A. And in some eases we will notify them, know- 
ing no action will be taken. 

Q. (By Mr. Jacobs): Now, in instances in 
which you expect them to take action, what do you 
do to ascertain whether action has been taken ? 

A. In the event a vendor fails to pay for papers 
he buys from us, if I notified Mr. Kaloch that he 
owes us, say, $3, I keep a memorandum of the third 
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copy of the corner complaint on my desk. Now, 
if the vendor pays up the following evening, I am 
advised of that by the wholesaler, and I mark that 
paid. Now, if he does not pay, then we have a sys- 
tem of collection which is explained in the contract. 

Q. There have been cases, have there not, when 
you have stated to Mr. Kaloch that the vendor was 
incompetent, based on the reports of the whole- 
saler? A. Yes. 

Q. And what do vou state in such cases? 

A. In eases of incompetents, generally they are 
the result of [899] intoxication, something of that 
nature, and as soon as the vendor is reported intox- 
icated, Mr. Kaloch is advised immediately. Then 
he, himself, does what he feels is best to do. 

Q. You have no interest in any action he takes 
on those complaints? 

A. We have an interest, definitely. 

Q. You ascertain what action is taken, do you 
not? 

A. Wewould naturally know. Myr. Kaloch, it has 
been his practice to go down to the corner to see 
if the complaint is correct. If he finds the man 
intoxicated, he generally replaces the intoxicated 
man with a sober man. We would know, because 
we have to supply the new man with papers, ves, sir. 

Q. Do vou know of cases where men have been 
fined by the Union? A. No, sir. 

Q. You have never heard of them? 

A. I have heard of them, but I don’t know. 
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Q. Have you ever told Mr. Kaloch that a vendor 
was no longer useful as a vendor? 

A. I don’t know that I have used the words ‘‘no 
longer useful’’. I might have said that the sale 
was not as good as the former man’s, something of 
that nature. I don’t quite connect the word ‘‘use- 
ful’’ there. 

Q. Did you ever state to Mr. Kaloch that a par- 
ticular vendor’s contract would be terminated ? 

A. Yes, I have stated to Mr. Kaloch that a con- 
tract would be terminated. 

Q. For cause? 

A. Yes, sir, according to the contract. 

Mr. Jacobs: No further questions. [400] 

Mr. Fink: No questions. 

The Court: That is all. 

The Witness: Thank you. 


(Witness excused.) 


Mr. Jacohs: Mr. McCaffrey. 


MORRIS P. McCAFFREY 
ealled as a witness for the Government; sworn. 


The Clerk: State your name to the Court. 
A. Morris P. McCaffrey. 
Direct Examination 
By Mr. Jacobs: 
@. My. Caffrev, where are you employed? 
A. The California Employment Stabilization 
Commission. 
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Q. What are your duties there? 

A. Principal Counsel for the Commission. 

Q. How long have you held that position? 

A. Since February of 1936. 

@. That was your function and duty in 1941? 

A. It was, under a different title, however. At 
that time it was known as the Rules and Regula- 
tions Officer. 

Q. Do you deal with records of the California 
Employment Commission ? A. Yes, I do. 

Q. What is vour connection with those records? 

A. Records involving disputes before the Com- 
mission, so far as benefit payments, or tax collec- 
tions, are concerned, those records generally are re- 
ferred to the legal department. [401] 

Q. Where? 

A. The legal department of the Department of 
Employment. 

Q. Those records are kept in the legal depart- 
ment? A. That is correct. 

Mr. Jacobs: Will you mark that for identifi- 
eation. 


(The document referred to was marked De- 
fendant’s Exhibit AG for identification.) 


Mr. Jacobs: Mark that for identification, too, 
please. 


(The document referred to was marked De- 
fendant’s Exhibit AH for identification.) 
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Q. (By Mr. Jacobs): Mr. McCaffrey, 1 show 
you Defendant’s Exhibit AG and Defendant’s Ex- 
hibit AH for identification. I show you Defend- 
ant’s AG for identification, and ask you what it is. 

A. This exhibit contains an excerpt from the 
Commission’s minutes of a meeting of the Commis- 
sion held under date of May 6, 1941, in Sacramento, 
California. 

Q. Have you seen this before? 

A. Yes, I have. 

Q. This came from the records of the Com- 
mission ? A. They did. 

Q. I show you Defendant’s Exhibit AH for 
identification, and ask you what it is? 

A. Exhibit AH is a statement of the Newspaper 
and Periodical Vendors and Distributors Union, 
regarding a proposed change of Rule 8.19 of the 
California Employment Commission. [402] 

Q. That was filed with the Commission? 

A. It was. 

Q. And is taken from the records of the Com- 
mission ? A. That is correct. 

Mr. Jacobs: I offer in evidence Defendant’s 
Exhibit AG and Defendant’s Exhibit AH. 

Mr. Fink: I object to it upon the ground that 
it is incompetent, irrelevant and immaterial; wpon 
the further ground that no proper foundation has 
been laid; upon the further ground that they tend 
to prove nothing in issue in this case, if your Honor 
please. 

The Court: What are they about? 
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Mr. Jacobs: If given an opportunity I will tell 
the Court. Defendant’s Exhibit AG is a transcript, 
a certified ecpy of a transcript of the minutes of 
the meeting of the California Employment Com- 
mission, containing testimony of Mr. Charles H. 
Bowers then seeretary and treasurer of the News 
Vendors Union here involved, in which he made— 
I take the liberty of interpreting his testimony be- 
fore the Commission, his remarks before the Com- 
mission—in whieh he stated, mind you, speaking 
as secretary and treasurer of the Union, that in his 
opinion under the then existing contracts the News 
Vendors were not independent contractors. That, 
I think, is a fair statement of the substance of his 
testimony. 

The Court: Justa minute. What was the nature 
of the hearing? What were the hearings about? 

Mr. Fink: They had to do with the revision of 
rule 8.19 of the California Employment Commis- 
sion, which was a rule exempting from taxation, 
under the California system, the newsboys in the 
State. It has been said that it ineluded the vendors, 
but I do not believe that it did. However, that is 
immaterial. 

The Court: If I admit this in evidence, then I 
am just aceepting the opinion of someone else. 

Mr. Fink: That is entirely true, vour Honor. 
And may the record also show, your Honor, that 
Mr. Charles H. Bowers is present in court at this 
time, under subpoena of Mr. Jacohs, and if they 
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want to prove this record and prove Mr. Bowers’ 
views, he is available. 

The Court: You are not objecting that this is 
not a correct record, are you? 

Mr. Fink: No, your Honor. TI am objecting on 
the ground that it is incompetent, irrelevant and 
immaterial, that no proper foundation has been 
laid, and that it does not tend to prove any issues, 
prove or disprove any issues in this case. 

Mr. Linn: J think, 1f vour Honor please, it might 
be material to inspect the California Commission’s 
rule, which was under consideration. It was a defi- 
nite rule of the Commission that news vendors were 
independent contractors, and therefore not subject 
to the Act. The Newspaper Vendors Union partici- 
pated in these hearings and contended that they 
were [404] emplovees, and the admissibility, despite 
the contract—the contract was brought up and re- 
hashed—it shows what we helieve to be a consistent 
course of conduct on the part of one of the parties 
to this contract, that they were employees. 

The Court: You don’t mean ‘‘course of con- 
duct’’. 

Myr. Linn: Contention. 

The Court: Thev said. 

Mr. Linn: They alwavs stated that. 

Mr. Jaeohs: And represented. 

My. Linn: Made representations to that. 

Mr. Jacobs: This is not binding on this court; 
T have set no such illusion. I do believe that belief 
is material. 
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The Court: There seems to be some conflict, 
then, between the officers of the Union on this. 

Mr. Jacobs: Defimtely, yes. 

The Court: One officer said they were inde- 
pendent contractors, and the other says they were 
not. 

Mr. Jacohs: These are the views of the secre- 
tary and treasurer who, under the by-laws, was the 
acting head, as secretary and treasurer, during the 
period here involved. 

The Court: My own opinion is that a mere state- 
ment of opinion hy a party involved, of what he 
thinks is the status, is of no help to the Court. 

Mr. Jacobs: This was not a personal individnal 
opinion. 

The Court: He was an officer of the Union. By 
the same [405] token, if I considered that as having 
weight, I would have to give weight to the state- 
ment of the newspaper publishers. They think it 
is an independent contract, and T am not bound, 
nor should T be influenced by a statement of either 
party as to what he thinks the relationship is, but 
T should determime it on what, in fact, the relation- 
ship is. 

Mr. Jacobs: My understanding, from the testi- 
mony introduced by the plaintiffs, is that they think 
it is material that the publishers even think it is 
one of independent contractor. 

The Court: No, the testimony was that they 
wanted an independent contractor relationship; that 
is why they put it in the contract. Whether or not 
they got it is what the Court has to determine. 
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You may have it marked for identification, but 
I see no point in having it admitted in evidence. If 
it is admitted in evidence, then I would have to 
give some weight to it, one way or the other, as 
evidence, and I do not think it is proper evidence. 
You may leave it, and have it marked for identifica- 
tion so the record will show it has heen offered, and 
I will sustain the objection to its admission in 
evidence. 

Mr. Jacobs: Mr. Fink, have you the counter- 
proposal ? 

Mr. Fink: Yes. May it please the Court, I am 
delivering to Counsel the counter-proposal of 1937 
which he has asked for. Now, with reference to 
the other counter-proposals, as Mr. [406] Bitler 
testified — 

The Court: Just a minute. Is this all of this 
witness ? 

Mr. Fink: No questions. You were an excellent 
witness, Mr. McCaffrey. 

(Witness excused. ) 


The Court: How about the other exhibit? You 
had another exhibit that you had marked for iden- 
tification. 

Mr. Fink: It is the same thing, vour Honor, it 
relates to the same thing. 

Mr. Jacobs: TI offered them both in evidence. 

The Court: Both covered the same point? 

Mr. Jacobs: Yes, vour Honor. 

The Court: The offer of the second exhibit in 
evidence will be denied. You may have them marked 
for identification. 


482 Hearst Publications, Ine. vs. 


Mr. Fink: Now, Mr. Jacobs, I have delivered 
the proposal of June, 1937. You reeall Mr. Bitler’s 
testimony that subsequent counter-proposals were 
copies of the previous contracts which are already 
in evidence. 

Mr. Jacobs: Do I understand that Counsel stip- 
ulates that the document which I have in my hand 
is the first ecounter-proposal submitted by the pub- 
lishers and the Publishers Association? 

Mr. Fink: 1 have delivered it to vou as that. 

Mr. Jacobs: TI offer it in evidence as such, with- 
out further identification, under the stipulation of 
Counsel. [407] 

The Court: Very well. 

(The document referred to was admitted in 
evidence as Defendant’s Exhibit AT.) 


Mr. Jacobs: The Government offers to stipu- 
late that the document I have in my hand consist- 
ing of twelve pages and four exhibits thereto, is a 
true copy of the letter written by the News Vendors 
Union to the Commissioner of Internal Revenue, 
Deputy Commissioner Self, dated Mareh 16, 1945. 

Mr. Fink: No objection. 

The Court: It may be admitted in evidence. 

Mr. Jacohs: The Government offers it in evi- 
dence pursuant to that stipulation. 

Mr. Fink: I did not hear vou. 

Mr. Jaeobs: The Government offers it in evi- 
dence. 

Mr. ink: No objection at all. 

athe Cowt: Let it he marked. 

(The document referred to was marked De- 
fendant’s Exhibit AJ in evidence.) 
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Mr. Jacobs: May it please the Court, from the 
discussion late yesterday afternoon, there seemed 
to be a touchiness about the use of the income tax 
returns of the news vendors. We have made an 
investigation of the right to use those returns, be- 
cause I, no more than anybody else, have any desire 
to break the law or the regulations or put in any- 
thing [408] otherwise privileged. The Commis- 
sioner of Internal Revenue has handed down a 
Treasury decision—a Treasury decision having the 
force and effect of a Treasury regulation—under 
which he interprets the law and puts into force, 
regulations authorized by law. Under the Treasury 
decision dated September 29, 1939, there is specific 
provision for the use of returns in litigation, which 
provides as follows: 


“The return of an individual, partnership, 
corporation or fiduciary, or a copy thereof, may 
be furnished to a United States attorney for 
official use in proceedings before a United States 
grand jury or in litigation in any court, if the 
United States is interested in the result, or for 
use in preparation for such proceedings or liti- 
gation; or to an attorney of the Department 
of Justice, for like use, upon written request 
of the Attorney General, the Assistant to the 
Attorney General, or an Assistant Attorney 
General. If a return or copy is thus furnished, 
it shall be limited in use to the purpose for 
which it is furnished and is under no condition 
to be made public except to the extent that 
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publicity necessarily results from such use. The 
original return will be furnished only in excep- 
tional cases, and then only if it is made to 
appear that the ends of justice may otherwise 
be defeated. Neither the original nor a copy 
of a return desired for use in litigation in court 
will be furnished if the United States Gov- 
ernment is not interested in the result, but this 
provision is not a limitation on the use of copies 
of returns by the persons entitled thereto.” 


showing that the news vendors made a report on 
an income tax return of their income from the 
sale of newspapers on the form 1040-A, and under 
the heading that recites ‘From wages, salaries, 
commissions’’ et cetera, I would not admit the in- 
come tax returns of these parties In evidenee, because 
J do not feel that there is any necessitv whatsoever 
for making a pubhe disclosure, hv the adinission 
in evidence of the returns of these men, of their 
income tax returns. 

- Mr. fink: If the Court please, I might sav this: 
1 attempted to reach an agreement, or M1. Jacobs 
attempted to reach an agreement with me last night 
ona stipulation. We were a little apart, but I now 
agree to stipulate that a number of vendors in the 
vear 1940 filed income tax returns on form 1040-A. 
And if that stipwation is accepted, the controversy 
is over. 

Mr. Jacobs: Well 

. Mr. Fink: What more could the Government get 
if it introduced them in evidence? 
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Mr. Jacobs: Well, this is what I would like to 
have, it simply amplifies the matter without disclos- 
ing the content of the returns, the Goverment would 
offer to stipulate that a specific number of individ- 
uals, of whom we have the returns, there are a sub- 
stantial number of individuals who were vendors, 
news vendors, members of the News Vendors Union 
and engaged in the sale of the plaintiffs’ newspapers 
during the vear 1940, [410] filed income tax returns 
for 1940 on form 1040-A, in which they stated in 
the appropriate place their occupation being that 
of news vendor. 

Mr. Fink: That is argument, isn’t it, Counsel? 

Mr. Jacobs: No, it is stated in the form. 

Mr. Fink: Well, I say that is argument. 

The Court: Well, you gentlemen seem to have 
difficulty agreeing to this. I see what you are get- 
ting at. Will you permit me to make a statement 
and see if you can agree? 

Mr. Fink: Certainly. 

The Court: All right. Will it be stipulated— 
how many forms have you? 

Mr. Jacobs: I have fifty, I think. 

The Court: Will it be stipulated that. approxi- 
mately 50 news vendors who are members of the 
News Vendors Union, in 1940 filed income tax re- 
turns on form 1040-A with the Collector of Internal 
Revenue, in which they reported receipt of money 
from the plaintiffs in this case, under the head- 
ing—— 

Mr. Fink: Schedule A, your Honor. 
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~The Court: Under the heading ‘‘Schedule A,”’ 
in such returns; in which they reported in such 
returns the receipt of moneys by them from the San 
Francisco newspapers who are plaintiffs in this 
action. Will that cover it? 

Mr. Fink: I will accept the Court’s stipulation. 
' Mr. Jacobs: The Government agrees to that 
stipulation. [411] 

The Court: Well, that settles that. Now, you 
ean return the exhibit. 

~Mr.. Jacobs: [was about to bring that question 
up. I! would lke to have one of those forms in 
evidence. — 

Mr. Fink: Substitute a blank form for Mr. Par- 
rish’s return. 

The Court: Substitute a blank form if you wish, 
but. I.see no’ reason for keeping one of the news 
yendor’s ax .returns in the record of this ease. Tf 
don’t see that it serves any purpose. 

Myr. Jacobs: It is illustrative of the ease. If 
your Honor desires ‘a blank form 

The Court: You may substitute a baa form, 
and the particular exhibit may be returned. 

Mr. Jacobs: May we have a short recess at this 
time; your Honor? 

.The'Court: The Court will recess. 

" CReeess.) : 


Mr. Jacobs: At this time, if it please the court, 
the | Government rests, and renews its motion for 
judgment at the close of the plaintiffs’ case, 

The Court: Is ‘there any rebuttal testimony, or 
is all the evidence closed ? 
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Mr. Fink: I think, if your Honor please, there 
is no necessity for any rebuttal. [412] 

The Clerk: What shall I do with regard to this 
exhibit ? 

The Court: Well, this Defendant’s Exhibit.‘‘N”’ 
for identification may be returned to whoever pro- 
duced it in court. ; “a fs 

Mr. Jacobs: I will return it to the files of the 
Collector’s office. | a 

The Court: You may furnish a blank form. 

Mr. Jacobs: May the record show I am pro- 
ducing a blank form. 

The Court: How do you want to submit this 
matter, gentlemen, by briefs? 

Mr. Fink: If your Honor please, I think so far 
as the plaintiffs are concerned, J would like the 
opportunity for a short oral argument. 

The Court: Well, vou both may discuss it for 
the rest of the morning, and supplement it by writ- 
ten briefs. Is that satisfactory? 

Mr. Fink: That is satisfactory. 

Mr. Jacobs: Yes, vour Honor. 

Mr. Fink: Now, what order of procedure shall 
we take, if your Honor please? Are the respective 
motions of the Goverment to be taken under sub- 
mission and ruled upon at the time the Court makes 
its ultimate decision ? 

The Court: Yes. 


(Argument by Mr. Fink.) 
(Argument by Mr. Ladar.) [413] 
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Mr. Jacobs: May it please the Court, at this 
time to substitute a copy of form 1040-A, for the 
form offered in evidence. 

The Court: Very well, it may be given the same 
exhibit number. 


(The document referred to was marked in 
evidence Defendant’s Exhibit N.) 


(Argument by Mr. Jacobs.) 


The Court: I can see that argument in this case, 
if we really present it the way you want to on both 
sides, would require some substantial time. Would 
you rather argue this case, or would you rather 
subinit a memorandum ? 

Mr. Fink: So far as I am concerned, I would 
prefer oral argument to start with. I am perfectly 
willing to keep within anv limits the Court outlines, 
but I think the case is of sufficient importance to 
justify oral argument and brief it. 

The Court: Would you want a brief, too? 

Mr. Fink: Yes, your Honor. 

The Court: If there is oral arguinent, the brief 
then should be a statement merely of the legal points, 

Mr. Fink: Yes, your Honor. 

The Court: How do you feel about that, Mr. 
Jacobs ? 

Mr. Jacobs: Well, I have prepared a brief prior 
to coming out here, which was devoted solely to the 
pleadings. I don’t think, as J stated in my open- 
ine statement, that the [414] evidence has mate- 
rially altered what is disclosed by the contract and 
the pleadings. All T would ask is an opportunity 
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to reply to Mr. Fink’s brief. He can have a copy 
of this brief at the close of this proceeding. 

Mr. Fink: I don’t think you understand the 
Court’s question. 

The Court: Would you want to argue the matter 
orally? 

Mr. Jacobs: Solely? 

The Court: I have no objection to your arguing 
orally, but if then you are going to file a brief, the 
brief then should be confined to a statement of the 
legal points involved rather than a long story of 
the case. 

Mr. Jacobs: I don’t know whether this brief is 
confined to your Honor’s idea of the points. It 
is not tremendously long. 

The Court: Iam not thinking in terms of length, 
but I just wanted a statement of the applicable 
principles. If you are going to orally argue it, the 
main thing is, if vou are going to orally argne. J 
have to trv to find the time for vou, and for vou 
to prepare. 

Mr. Fink: Your honor, does it not somewhat 
depend on Counsel’s engagements? I understand 
he was to try some other things, or had some other 
matter here. 

The Court: Are you going to be here some time? 

Mr. Jacobs: No, your Honor. T love San Fran- 
cisco dearly, [415] but I have obligations in the 
east. I must go back. IJ planned to leave by air- 
plane this evening if I can. 

May I suggest, this brief will help clarify the 
situation. At the close of the argment, I will file 
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this brief and suggest that plaintiffs have the oppor- 
tunity to examine it and reply, and I be given an 
opportunity to reply to theirs. 

The Court: I think the plaintiffs should have the 
opening. You have made a motion for Judgment 
which takes the whole case under advisement. The 
plaintiffs have the burden of proof. I think they 
should have an opportunity to file the opening brief 
and a reply brief. That will give you an opportu- 
nity, as well, to be able to answer what he says. 

Mr. Jacobs: If there is any advantage that goes 
with the opening brief, I will forego it. 

The Court: That is the proper procedure. TI 
know you would like to argue the matter, Mr. Fink, 
but T think this ease is going largelv, to depend on 
the question of law. There isn’t any real dispute 
as to the facts of this case. It is a question of what 
is drawn from the facts that reflects on the ques- 
tion of the status of the parties, rather than the 
Court having to resolve any question of fact. T think 
that is a fair statement. It is very difficult, in the 
pressure of work in this district, with a lot of cases 
to try, for the Court to keep in mind these oral 
arguments. I would like to find out about some 
problems that trouble me. I would [416] prefer 
that the matter be submitted to me in writing 
so I could study it over and, as I said to you 
before, Mr. Jacobs, what I am concerned with, what 
is bothering me about this case, is the application 
of this Social Security Act in a case where the 
parties themselves have dealt with it. and where 
there is not any conflict apparently between them 
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as to how far the liberality of the Social Security 
Act would be carried into the decisions of the Su- 
preme Court. I would like you to take that up in 
your brief, Counsel. 


(Submitted 30-30- and 15.) [417] 


Certificate of Reporter 
I, W. A. Foster, Official Reporter, certify that 
the foregoing 177 pages is true and correct tran- 
seript of the matter therein contained as reported 
by me and thereafter reduced to typewriting, to 
the best of my ability. 
/s/ W. A. FOSTER. 


Certificate of Reporter 
I, Carolyn Blair, Official Reporter, certify that 
the foregoing, 240 pages, is a true and correst trans- 
script of the matter therein contained as reporter 
by me and thereafter reduced to typewriting to the 
best of my ability. 
/s/ CAROLYN R. BLAIR. 


[Endorsed]: No. 11781. United States Cirenit 
Court of Appeals for the Ninth Circuit. Hearst 
Publications, Incorporated, a corporation, Appel- 
lant, vs. United States of America, Appellee. Tian- 
seript of Record. Upon Appeal fr om the District 
Court of the United States for the Northern District 
of California, Southern Division. 

Filed November 10, 1947. 

Je/ PAUL P. OOSREEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit 


No. 11781 


HEARST PUBLICATIONS, INCORPORATED, 
a corporation, 
Appellant, 
vs. 


UNITED STATES OF AMERICA, 
Appellee. 


MOTION FOR ORDER DISPENSING WITH 
THE NECESSITY OF PRINTING EXHIBITS 


Appellant moves the court to enter an order dis- 
pensing with the necessity of printing the exhibits 
which were transmitted to the Clerk of the above- 
mentioned court as a part of the record on appeal, 
and directing that the exhibits be considered in their 
original form, and in support thereof states: 


1. That a part of the record on appeal in this 
case consists of voluminous and bulky exhibits 
which were transmitted to the Clerk of the 
above-mentioned court in their eriginal form. 
The same exhibits are by stipulation made a 
part of the record on appeal in three other 
cases pending on appeal in said court, namely, 
Hearst Publications, Incorporated vs. United 
States of America—11782; The Chronicle 
Publishing Co. vs. United States of America— 
11783; The Chronicle Publishing Co. vs. 
United States of America—11784, the cases 
having been consolidated for trial in the Dis- 
trict Court. 
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Said exhibits are so voluminous and bulky that 
the printing thereof would entail expense so 
great as to be almost prohibitive. It is be- 
heved that the matter can be presented to the 
court in the briefs and in oral argument in 
such manner that undue inconvemience will not 
result from the fact that the exhibits are not 
printed. 
Dated this 20th day of November, 1947. 
CALKINS, HALL, LINFORTH 
& CONRAD, 
By /s/ REGINALD H. LINFORTH, 
/s/ JAMES I. JOHNSON, 
Attorneys for Appellant. 


State of California, 
City and County of San Francisco—ss. 


James I, Johnson, being first duly sworn, deposes 
and says: 

That he is one of the attorneys for appellant in 
the above-entitled action; that he has read the fore- 
going motion and knows the contents thereof; that 
the sanie is trne of his own knowledge, except as to 
the matters therein stated to be made on informa- 
tion or belief, and as to those matters that he be- 
lieves it to be trne. 

/s/ JAMES I. JOHNSON, 

Subscribed and sworn to before me this 20th day 
of Novemlser, 1947. 

[Seal] /s/ EUGENE P. JONES, 

Notary Publi¢ in and for the S ity and County of 
San Francisco, State of California. 
My commission expires December 28, 1947. 


494 Hearst Publications, Inc. vs. 


[Title of Cireuit Court of Appeals and Cause.] 


ORDER DISPENSING WITH THE 
NECESSITY OF PRINTING EXHIBITS 


On motion of appellant, and for good cause 
shown, it is hereby ordered that the printing of the 
exhibits transmitted to the Clerk of this court as a 
part of the record on appeal, which exhibits are 
also by stipulation made a part of the record on 
appeal in three other cases pending before this 
court, namely, Hearst Publications, Incorporated 
vs. United States of America—11782; The Chroni- 
ele Publishing Co. vs. United States of America— 
11783; The Chronicle Publishing Co. vs. United 
States of America—11784, be, and the same hereby 
is, dispensed with, and it is further ordered that 
the said exhibits shall be considered by this court 
in their original form to the same extent as if they 
had been printed. 


Dated November 21, 1947. 


/s/ FRANCIS A. GARRECHT, 
Senior United State Circuit 
Judge. 


Appellee consents to the granting of the forego- 
ing order. 
FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed Nov. 21, 1947. 
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STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS 'TO RELY, AND 
DESIGNATION OF THE PARTS OF THE 
RECORD NECESSARY FOR THE CON- 
SIDERATION THEREOF 


Appellant intends to rely upon each of the fol- 
lowing points: 


I. The court erred in holding that the news ven- 
dors involved were employees of appellant and 
were not independent contractors. 

2. The court erred in the findings of fact upon 
which its decision was based. 

3. The court erred in its conclusions of law. 


Appellant designates the entire record on appeal 
as that which is necessarv for the consideration of 
said points, the exhibits, however, to be considered 
in their original form. 


CALKINS, ILALL, LINFORTH 
& CONRAD, 


By /s/ REGINALD H. LINFORTH. 
/s/ JAMES I. JOHNSON, 
Attorneys for Appellant. 


Received a true copy of the foregoing this 3rd day 
of November, 1947. 
4 FRANK J. HENNESSSY, 
United States Attorney. 
By /s/ W. E. LICKING. 


[Endorsed]: Filed Nov. 25, 1947. 


